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DoUGLAS J. LVCKERMAN 
Attorney at Law 

Ms. Carol M Browner 
I lOlA 
USEP A Headquarters 
Ariel Rios Building 
1200 Pennsylvania.A_venue, N W. 
Washington. DC 20460 

Re: Maine's NPDES Application. 

Dear Administrator Browner, 

20 Oudook Drive 
Lexington, MA. 02421 
(711) 861-653S 
DLutkennaalaw@aol.com 

October 25, 2000 
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In response to im enquiry from the EPA's Office of General Counsel, I put together a packet of 
documents relating to the negotiations underlying the 1980 Maine Indian Claims Settlement Act, 

contemporaneous White House and Department of Interior views of the underlying settlement 

agreement and statements made by Richard Cohen, the Maine Attorney General at the time , 
interpreting the State's relationship to Settlement Act. I urge you to review this information 

prior to making a final decision on the NPDES delegation to Maine. These documents highlight 

the tribal and federal intent to protect the Tribes and the State's long standing recalcitrance to 

accept the Maine Tribes as uPique and endangered cultures. I believe that documents #'s 13 and 

14 speak eloquently and tragically to this last point. Thank you for your consideration ofthcse 
documents. 

Sincerely, ~ ......-:: 

~u~l~s ~ul~an. Esq c;y 
Counsel for 
Aroostook Band Of Micma<.;s 
and 
Houlton Band of MaJiseet Indians 
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Mr. Jeff Keohane 
US EPA, OGC, MC2322A 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 

Re: MICSA Documents 

20 Outlook DriH 
Lr Xi II gt 0 II • \ ).-\. 0 2 ..t 2 I 
(781) 861-6535 
DLuckermanlawr@aol.com 

October 23, 2000 

Jeff, Sony about the delay in getting you these documents. 

Here is an index of what is attached and why: 

1. January 20, 1978. Memo from Robert Lipshurtz to President Carter, regarding a summary of 
the recent MOU reached between MaineTribes and the White House on the resolution of the 
Maine Indian land claims. 

2. February 6, 1978. Complete version of MOU released to public Page 3, Item 5 of MOU, 
shows intent of Tribes was not to provide State with unilateral jurisdiction, but only such 
jurisdiction as was then provided under 25 USC 13 21 and 13 22. Did not include regulatory 
jurisdiction. 

3. April, 14, 1978. Remarks ofEiiot Cutler on White House role in settlement ofMaine Indian 
land claims dispute. Please note at page 5, that even back then the State refused to negotiate 
with Tribe. Considering State's current stance, what chance do Tribes have to be heard, or for 
fair treatment on environmental matters in future') The Tribes view this as a critical Trust 
responsibly issue for EPA 

4. March 27, 1978. Letter to Maine Attorney General Joseph Brennan from Leo Krultitz and 
Elliot Cutler regarding clarification of MOU Krulitz and Culter negotiated the MOU with the 
Tribes They were clear about the Tribes intent and understanding of the agreement that State 
jurisdiction was not intended to apply to any regulatory authority See Page 3 Integrity of 
State Laws See also page 7 where Krulitz and Cutler state that land acquired by tribes will 
become "federal reservation land ·· Attached to this letter is the original letter from Brennan 
elated !\larch 2. 1978 Signiflcanth in his letter to the White House. Brcnnan·s concern over 
the .. Integrity of State Laws" puh the current State situation on 11s head Brennan appears to 
be concerned that Tribal lands would leave fish and wildlife other Maine citizens and abutters, 
vulnerable to problems caused b' the Tribes such as "stream siltation. air pollution. 
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'\o\cmhcr :::I [cJ7s Letter t'rtlm Leo i\1 f'-r·ultt; Dept ( li-lnterror Solrcrtclr [(1 l'c111l lureen 
r egardrng t\.'1111" !(Jr a complete settlement of clams the \\ hrtc I louse \\ ould support Lettl'; 
:tc~ncmlcdgcs that while the State insists that allla\\~ of State appJ, ro tr·usr lands !l'-'''" 
acquired by the Tribes, this position is "inconsistent" with the MOL 

6_ June 7, 1979, Transmittal letter from Larry Hammond, Deputy Assistant Attorney GeneraL to 
Douglas Huron Senior Associate White House Counsel, regarding a letter ii-om Attorney General Bell to Cecil Andrus dealing with the federal government's Indian trust responsibility 
Bell's letter states that where a statute, treaty, or Executive Order manifests a purpose to 

benefit all Indians or a tribes, it is the obligation of the responsible Executive Branch officials 
to give full effect to that purpose. Bell also states DOJ' s position that in construing laws 
dealing with Indians, such laws must be interpreted "in light of the special relationship and 
special responsibilities of the government towards the Indians" page 4. This supports the 
Maliseet and Micmac contention that EPA must abide by the promise made by Congress to 
the Maine Tribes that they will be protected from acculturation. Moreover, the fact that 
Congress placed land and money in permanent trust for the Tribes, that the Tribes were 
provided federal recognition of their aboriginal place in the history of this county and that all Maine -Tribes, including Maliseet and Micmac, were provided governments to protect the 
"general welfare" of their people from acculturation, dramatically manifests the intent of 
Congress to protect and preserve the Tribes cultural identity, even if that means in specific 
cases, denying the State jurisdiction over Tribal land and waters. EPA cannot both delegate 
and protect the Tribes .in Maine at this time. 

7 June 9, 1980. Memo from Doug Huron to Lloyd Cutler, White House Counsel, with an 
analysis of the State of Maine Indian legislation impact on the Houlton Band of Maliseet 
Indians. This analysis supports the Maliseet's position that "while the state act does not 
recognize any power or authority of the Band the Federal act "does not specifically revoke 
concomitant tribal power." Furthermore the memo confirms the purpose of federal 
recognition, at that time, was to establish the Maliseet " ... entitlement to a government to 
government relationship with the U.S." While these are not legally binding opinions, it clearly 
illuminates and supports the Maliseet argument that their inherent sovereignty and jurisdiction 
was not removed by the 1980 Act. Without question, the White House negotiators had the 
same understanding ofthe Maliseet's jurisdiction at the time this memo was written, which 
was AFTER the passage ofthe State Implementing Act. Keeping in mind that any ambiguity 
in the Act should be interpreted to benefit the Tribe, the EPA at a minimum, cannot delegate 
NPDES authority over Maliseet or Micmac lands without providing these Tribes with a veto 
over state issued permits, or the ability include such additional criteria that they deem 
necessary 

X June 30, 1980 Note from Doug Huron to Lloyd Cutler forwarding Testimony that Cecil 
Andrus, Secretary of the Interior would be presenting to Congress on the federal Maine Indian Lands Claims Settlement Act Andrus testified that the federal contribution of 81 5 million 
dollars is supported bv the Carter Administration "because the settlement is based on the 
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\\,1lli,l '>llliatc rlw bas1c srrriCturc and Intent of the agreement till' \cr i::; based 011 

\\ hilc ! '~:'(a) grants the state some concurrent authorit~ 01er till· \1aliseet. ir doc::> nnt 
pr01 ide the State with the unilateral authority to adversely impact the Tribes traditions and 
culture All of the Maine Tribes understood the Act to protect their right to survive and 
prosper into perpetuity. Delegation ofNPDES to the State, in light ofthe State's position that 
the Tribes no longer exist as Tribes and that it shall only treat tribes as it treats other Maine 
residents, would be a direct and egregious violation ofthe intent ofthe Tribes and the federal 
government at the time of the signing of the Act 
The same argument can be made for the Micmac. Absent and an agreement on jurisdiction, 
the State cannot impose its will on the Tribes. That concept would have been unthinkable to 
either the Carter administration or the Tribes and would never have been agreed to. The 
unmistakable premise of both the 1980 and 1991 Acts is that an agreement on jurisdiction, 
previously arrived at, was then accepted by Congress. To interpret the Acts otherwise is to 
tell the Tribes their cultural sUivival depends solely on the whim of a State that has no interest 
in seeing them survive as Tribes. 

9. February 6, 1979. Memo to File from Doug Huron regarding a conversation with Tom 
Tureen_ Memo notes that Tom Tureen has not spoken to the former Attorney General, now 
Governor of Maine Brennan, since November 1978, and that the new Maine Attorney 
General, Richard Cohen, says he will take the initiative to set up talks to resolve the 
jurisdiction issues. 

10. March 18, 1997. Minutes ofa meeting ofthe Maine Indian Tribal-State Commission. 
Richard Cohen, Chairman ofthe Maine Indian Tribal-State Commission (also former State 
Attorney General who represented Maine in 1980 jurisdiction discussions), in response to 
recommendations ofthe 1996 Maine Task force on Tribal-state relations states that the 
"settlement Act was intended to be a living document"_ Furthermore, he adds that "there is a 
segment in state government that says if its not in the settlement it cannot l;>e" and "this is not 
what was expected" See pages 3 and 6. This supports Maliseet argumerit that Settlement Act 
was not supposed to be the end, but the beginning, of negotiations between the State and the 
Tribe over jurisdiction. However. Once the Act was passed, the State reneged on its 
commitment to negotiate the jurisdictional contours and reverted to its original position that 
the Maliseet have no jurisdiction in Maine. 

II. June 9, 1997. Letter to Governor Angus King from Richard Cohen, Chairman of the Maine 
lndian Tribal-State Commission, stating that the Commission has been a failure at resolving 
tribal state issues because the state has failed to acknowledge the authority of the 
Commission Chairman Cohen, requests that the Governor require state agencies to notify the 
Commission prior to taking any action that will affect tribes. the Governor ultimately refuses 
to do so 
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the· i'lSll S<.'ttlcnl<.'lll ·\c·t the.: \la!IIL' liidiall Tribal-Stall' Chairman Rrchard c,)h<.'ll staleS that 

.:k'ic' I',: ,li\l(k,i ,lilli~h'll \'.1: 1;::; : 1ie· .:::;lillc'\ :C:e'lle'i,i! ,l!lic'l' illlh\11:,: f'<.'ll!1k \\!1.1 1\e'i.e' lhll 

!11\tll\e'd lllthosl' n<.'uotJatJOih I il<.'rL' sc<.'ms tn he a bclrct'that that the Indian L.and~ Claim:' 
S;:ttlcrncnt ,\ct ''as s1uncd and that its can cd in stonL' There has tll be soml' disabusing of 
that ThcrL' ''cr·c man\ rssucs lllcluciing lishing r1ghts that ''ere subject to discussion and 
further legislation at that time ·· 

Here is the man who negotiated the 1980 Settlement Act for the State of Maine and he clearly 
does not agree with the State's current interpretation of the Act-that all jurisdictional issues 
were resolved by the Act, end of story. Chairman Cohen's statements significantly bolster the 
Maliseet argument that the 1980 Settlement Act was not the end, but the beginning of 
negotiations between the State and the Maliseet regarding jurisdiction. Chairman Cohen 
passed away in the late 1990's so his position is only available to us through his recorded 
words. 

13. September, 12, 1995 and September 25, 1996. Minutes ofthe Maine Indian Tribal-State 
. Commission. On these two dates the Commission discussed the conflict of interest of one its 
its members, Matt Manahan of the law firm Pierce Atwood ofPortland, Maine. Mr. Manahan 
refused to recuse himself on issues that may be precendential and of a benefit to his clients, 
who are clearly adversarial in interest to the-Tribes on many issues. When Mr Manahan 
refused, he indicated that it was unnecessary as Governor King has not asked him to step 
down. See pages 3 and 9. 

14. Latest Fish Advisory issued by the State of Maine. Shows the Maliseet's traditional river, the 
Meduxnekeag, so contaminated that the Tribe is limited to two fish meals a month! 

15. Bullet Points for our Conference Call with Carol Browner This will explain the significance 
of documents 13 and 14. 

Please call me with any questions 

Sincerely, 
r"J \ 
·J/ f k I .· 

( 

Douglas J Luckerman, Esq 
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MEMORANDUM FOR THE PRESIDENT 

FRO.f\1: Robert J. Lipshutz 

SUBJECT: Maine -- Indian Land Claims 

With reference to this matter, you will recall that sub­
sequent to Bill Gunter's recommendation to you I suggested 
that you withhold making a final determination of your 
recommendation to the Congress until we could discuss the 
matter with all of the various interested parties in an 
attempt to arrive at a consensus which was consistent with 
Bill Gunter's proposal. 

During this period of time I personally have had numerous 
discussions with members of the Congressional Delegation 
from Maine, the Governor of Maine, the leaders of both 
Houses of the State Legislature, representatives of the 
Indian tribes, and others. 

During the past few weeks, a three-person task force has 
been discussing details of proposals and counter proposals 
with the Indian tribes and their representatives, in an 
attempt to reach a consensus which was as close as possible 
to the Gunter recommendation and also in a form which the 
Maine political leadership (and particularly the Congressional 
Delegation) might concur. This three-peraon task force acting 
on our behalf consisted of Steve Clay (Bill Gunter's law 
partner), Leo Krulitz (Legal Counsel for the Department of 
Interior) , and Eliot Cutler (representing OMB) . 

(J
As a result of these numerous discussions ;,.re have arrived 
at a proposed "joint memorandum of understanding" between the 
Indian trib~s and the Executive Office, which I am attaching, 
and which I recommend that you approve. I then will attempt 
to get the approval of the Maine Delegation, through the 
leadership of Senator Muskie, after which I would propose 
that we support the necessary legislative effort to imple­
ment this agreement. 

In the first paragraph of this memorandum you will note the 
four alternative methods of settling this dispute. In essence, 
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the decisio~ of the large ::>rivate landholders, on t~e one 
hand, ·an~ che State of Maine, on the ocher hand. 

There are three categories of landholders in Maine: 
(1) small private landholders, (2) large private land-
holders (defined as those holding more than 100,000 
acres of land), and (3) the State of Maine itself, which 
holds about 500,000 acres. Under the terms of this pro­
posal, the minimum Federal obligation·would be: (1) to 
extinguish the Indians' claim for up to 100,000 acres held 
by each landholder, thereby clearing title completely of all 
the land of the "small property owners" as well as 100,000 
acres each of the land of the "large property owners"; (2) to 
appropriate $25,000,000 to compensate the Indians for 
extinguishing these claims. It is my understanding that there 
are approximately seven companies (as well as the State) who 
own more than 100,000 acres of land each; these are the 
"large property owners". 

The Federal dollar obligation then could increase to a maxi­
mum of $30,000,000 if the large private landholders agree to 
settle. The Federar-government would have to be able to 
acquire this 300,000 acres of land from ~he "large property 
owners" at an average price of only $16.66 per acre -- which 
is considerably less than the current fair market value of such 
land. 

With reference to the State of Maine, which owns approximately 
500,000 acres of land to which the title is in question as 
a result of these claims, the State would have the option 
either of: 

1. Continuing to litigate over this matter, 
as the State Attorney General and Governor have 
indicated they would do; or 

2. Settling this claim against the land for the 
sum of $15 million. 

With reference to the State of Maine and the Indian tribes, 
up until this time the State has expended a considerable sum 
each year for the benefit of the tribes, primarily because 
the tribes have not heretofore been "formally recognized as 
tribes" entitled to Federal benefits. That now has been 
changed, and it is quite likely that the annual expenditure 
by the State of Maine would be eliminated or substantially 
reduced. Nevertheless, the State still would find it dif­
:'icul':, 8o::h financially and ::>olitically, ::o pay out a sum 
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dispute to settle, buc we still 
::1 0 5 ~ :l i = : .:_ = "..l l -= 

beli.eve this ~-

law suits agalnsc ?rivat~ landowners, 

..... ·- .:. l_.,,..___ 

if an~·, economic dislocatio~ created jy an o~=~:n= ~2~ s~:= 
involving only the t=Jublicly helC: lanc"i of t~e S=a~c=: ·:J:' >!.J..i.:ce. 

Bill Gunter and I both recommend that you approve t=Jroceeding 
in this matter. 

___ Approve 

Disapprove ----
Other ----
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Joint f.leJT.or3ndurn of Underst3nding betlveen: 

Passamaquoddy/Penobscot Negotiation Committee 

Eliot Cutler, Leo Kruli tz, Steven Clay--White HOuse 
Work Group on Indian Claims in i"-1aine 

We agree as follows: 

Items 1 and 2 

The Nations agree to accept any one of the four following 
settlement alternatives: (1) settlement of claims against small 
landholders, litigation for possession and trespass damages against 
all others; (2) settlement of claims against all private landholders, 
litigation against the State of Maine; (3) settlement of claims 
against small landholders and the State of Maine, litigation against 
large landholders; (4) settlement of all claims. Amounts of land 
and money for the alternatives are as follows: 

Alternatives 

1 

2 

3 

4 

Land 

-0-

300,000 acres plus options 
to purchase 200,000 acres 

-0-

300,000 acres plus options 
to purchase 200,000 acres 

Money 

$25,000,000 

$28,500,000 

$40,000,000 

$43,500,000 

(a) The Federal Government reserves the right to select any of 
the above al tema ti ves. The Federal Government will 
consult with the Tribes in advance before final selection 
of an alternative. 
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(c) The land selection process will be es tablisned ~>i th the 
·consent of the Nations and the Federal Government. All 
lands acquired in a settlement shall be held-in Trust 
for the benefit of the Nations by the Federal Government. 

(d) The funds shall be paid in Tru.s t for the benefit of the 
Nations on terms agreeable to them and the Federal 
Government. No part of the capital will be distributed 

. on a per capita basis. The tenns of the Trust shall not 
preclude reasonable investment of the principal. nor effect 
in any way the right of the Nations to dispose of income. 
The right to dispose of income shall be wholly a matter 
for tribal discretion. 

(e) The 300~000 acres of land to be obtained under alternatives 
2 and 4 shall be average quality woodland which has a 
current market value of about $112.50 per acre. 

(f) The options for the purchase of 200,000 acres of land will 
be exercisable by the Tribes at market value at the time 
exercised. Tribal funds will be used to exercise the 
options. 

(g) To facilitate acquisition of the land specified in (e), 
the Federal Government will offer to purchase such 300,000 acres 
up to a total cost of $5,000,000. 

(h) Land and money provided by this settlement ~hall be divided 
equally between the two Nations. 

Items 3 and 4 

The Federal Government pledges that the Nations will be considered 
fully federally recognized tribes and will receive all federal services, 
benefits and entitlements on the same basis as other federally recognized 
tribes. If optic:m 3 or 4 is implemented, the State of 0!aine 1vill not 
be expected to provide any special Indian services to the Tribes. 

----------------~-------~--·-·--·-- ·- .. -. 

.. 
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lJ.n3 ar:.d lc:mds currentl;· ~eld b;· the Tribes sl::J.ll be ::re:::ed for 
go\·er:!'~~ental purposes as cc.her feJ~rally recog-;:i ::eo tri~J::~ l::;:ids 
are treated. The consent of the United States shall be given for 
the State of ;'viaine to exercise jurisdiction over criminal offenses 
and civil causes of action Hi th regard to such lands pursuant to 
25 USC 1321, 1322. Provided, however, that the United-States shall 
have the right to effect a retrocession of such crirrilnal and civil 
jurisdiction upon request of the Tribes within two years. 

Items 6 and 7 

If either altermtive 2 or 4 is implemented, in addition to 
acquiring the land specified, the Federal Government shall use its 
best effort to acquire easements for hunting, fishing, trapping, 
fowling, and gathering for non-commercial purposes and the right to 
obtain brown and yellow· ash from the large landowners within the 
claim area defined with certainty in the last litigation report on 
file with Justice from the Department of the Interior which easements 
shall in no way interfere with the property mvners' right to use 
such lands for any purpose. If such efforts are unsuccessful, the 
Tribes shall have the right to reject such alternative. 

Item 8 

We w-ill further discuss the problem of flooding by Bangor 
Hydro-Electric. 

Item 9 

The Federal Government will vigorously pursue a final solution on 
the terms specified in this memorandt.nn of understanding. A letter from 
the President will be prov-ided promising to vigorously oppose any 
Congressional effOrt to extinguish the Tribes claims without Tribal 
consent on tenns other than provided herein. 

Item 10 

We are agreed ~at it would be preferable if the private non- Indian 
landholders within Indian Township could be convinced to voltmtarily 
sell their claims to lands within that township, and that we Hill make 
a good faith effort to obtain such consent. · 
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The settle~::nt "·ill take a fore. · .. i:ich i'i ll ::' ==ec tc:2 t~ :::::e 
terms of this agreer:'ent ancl precluco:: ~r-:::1e:· ~i ti_s:.:. c_io;: ~cs 

indicated. 

Item 12 

The Work Group will have 60 days after the initialling of this 
Memorandum of 1Jnderstanding in which to reach an agreement 1n 
principle with the state of Maine and large land O'tll1ers. 

-----------------



. :. (~ : 

Office of the Wnite House Press Secre:~ry 
------------------------------------------------------------

THE ~JHITE HOUSE 

JOINT ME~lORANQUM OF UNDERSTANDING 

For several months, representatives of the Passamaquoddy and 

Penobscot Tribes and a White House l~ork Group comprised of Eliot R. 

Cutler, Associate Director, Office of Management and Budget; Leo M. 

Krulitz, Interior Department Solicitor; and A. Stephens Clay, Washington 

Qttorney, have been meeting to discuss the tribes • 1 and and damage 

claims in Maine and the federal services to be exte~ded to the tribes 

in the future. These discussions have produced agreement with respect 

to t.otn a partial settlement of the claims and fu;:u;·e federal services. 

The parties hope that the terms and conditions described here also 

will serve as a vehicle for settlement of all the tribes• claims. 

A. The Basic Agreement: A Partial Settlement 

The Administration, through the White House Work Group, agrees to 

submit to the Congress and to seek passage of legislation which would 

provide the two tribes with the sum of $25 million in exchange for (1) the 

extinguishment of the tribes• claims to 50,000 acre-s per titleholder of 

such land within the 5 million-acre revised claims area (Area I)ll to 

which title is held as of this date by any private individual(s), 

corporation(s), business(es) or other entity(ies), or by any county or 

municipality;~/ and (2) for the extinguishment of all their claims in the 

ll 

~I 

This acreage description of the revised claims area is based on infor­
mation taken from maps ang not from surveys. The final revised claims 
area, to be determined by~he Department of Justice based on informa­
tion furnished by the Department of the Interior, may vary from this 
description by + 5%. 
For purposes of-such extinguishment, titleholding, ~1hether direct or 
indirect, partial or complete, is deemed to include control, or ability 

·to control, through subsidiaries, partnerships, trusts! or other 
entities. 



7.5 million additional acres (Area II) 1n the claims area as originally 
defined (Areas I and II). Thus, everv landholder within Area I would 
have his title cleared of all Passamaquoddy and Penobscot land and 
damage claims up to 50,000 acres,l/ and all titles in Area II would be 
totally cleared of such claims. 

The tribes will execute a valid release and.wi11 dismiss all their 
claims with respect to Area II and with respect to landholders with 
50,000 acres or less in Area I. The legislation will not clear title 
w~th respect to any of the holdings of any pri~ate individual, corpora­
tion, business, or other entity which are in excess of 50,000 acres in 
Area I, nor to any lands in Area I held by th~ State of Maine. 

By preliminary estimate, the $25 million to be paid by the federal 
government would clear title to approximately 9.2 million acres within 
the original 12.5 million-acre claims area. All claims against house­
holders, small businesses, counties and municipalities would be cleared. 
Approximately 3.3 million acres in Area I out of the original 12.5 
million-acre claim would remain in dispute. About 350,000 acres of the 
disputed land is held by the state; the remaining 3.0 million acres is 
held by approximately 14 large landholders. 

B. Proposed Settlement of the Tribes' Remaining Claims Against the State of Maine and Certain Large Landholders 
The tribes and the White House Work Group recognize the desirability of 

settling the tribes' entire claim, if possible. However, direct discussions 
between the tribes and the State of Maine or between the tribes and the large ~ 

landholders either have not occurred or have not been successful. 

3/ For any landholder with holdings in excess of 50,000 acres, the 50,000-acre exemption would apply to lands which are representative of the overall holdings of such landholder. 
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In a~ -::~~CJr:. tc prcrr.c:Jte an c:Jverall settlement, the ¥.":~ te Youse h'o~+ 

Group has c:Jbtained from the tribes the terms and conditions on which the 

tribes would be willing to resolve their claims against the State of 

Maine and against the large landholders whose titles would not fully be 

cleared by the Basic Agreement. The tribes have authori2ed the Work 

Group to communicate these terms and conditions to the appropriate 

representatives of the State and the affected landholders. In this 

context, the Work Group serves primarily as an intermediary with limited 

authority to settle the remaining claims on the terms set forth by the 

tribes. 

1. Claims Against the State of Maine 

The tribes have claims against the State of Maine for approxi­

mately 350,000 acres of State-held lands in Area I and for trespass 

damages. Rulings on several of the defenses originally available to 

Maine already have been made by the courts in the tribes• favor. 

The State of Maine currently appropriates approximately $1.7 

million annually for services for the Penobscot and Passamaquoddy Tribes. 

The tribes are willing to dismiss .and release all their claims for land 

and damages against Maine in exchange for an assurance that Maine will 

continue these appropriations at the current level of $1.7 million annually 

for the next 15 years. The appropriations would be otherwise unconditional 

and would be paid to the United States Department of the Interior as 

trustee for the tribes. Should ~eState agree to give this assurance, 

the legislation to be submitted to the Congress by the Administration 
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would provide for the extinguishment of all tribal claims to the affected 

State-held lands and all trespass damage claims when the last payment is 
made. 

2. Claims Against Large Private Landholders 

In exchange for the dismissal, release and extinguishment of 
their claims to approximately 3.0 million acres within Area I held by the 
large landholders as described in the Basic Agreement, and in exchange 
for a dismiss.al and release of an t-!"e;:,pass claims against said 

individuals or businesses, the tribes ask that 300,000 acres of average 
quality (approximately $112.50 per acre} timber land be conveyed to the 
Department of the Interior as trustee for the t~ibes, and that they be 
granted long-term options to purchase an additional 200,000 acres of 
land at the fair market value prevailing whenever the options are 
exercised. The tribes also ask for an additional $3.5 million to help 
finance their exercise of these options. 

In recognition of the desirability of achieving an overall 
settlement, the Administration will recommend to the Congress the pay­
ment by the federal government of an additional $3.5 million for the 
tribes, if the affected private landholders will contribute the 300,000 
acres and the options on 200,000 acres as set forth in the tribes' ... 
settlement conditions. Additionally, the Administration will recommend 
the payment of $1.5 million directly to the landholders contributing 
acreage and options to the settlement package. The $1.5 million would 
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be divided proportionately accorriina to the contribution nade by the 

respective landholders. 

If a settlement of the tribes' claims against the large land-

holders can be accomplished on the terms specified above, the Work 

Group has agreed to use its best efforts to acquire easements per­

mitting members of the tribe to hunt, fish, trap and gather for non­

commercial purposes and to obtain brown and yellow ash on all property 

from the large landholders within Area I. The tribes will be subject 

to applicable laws and regulations in the exercise of these easement 

rights. Additionally, it is agreed that the exercise of easement rights 

shall in no way interfere with the landholder's use of his.property, 

either now or in the future. If the Work Group's efforts to acquire 

these easements are unsuccessful, the tribes have reserved the right to 

reject a settlement with the large landholders. 

C. Other Terms and Conditions 

(1) Nothing in this agreement is intended by the parties to be an 

admission with respect to the value of these claims. If settlement can 

be accomplished, it will reflect a compromise from every perspective. 

The tribes regard their claims as worth many times more than any con­

sideration to be received under this agreement. The State of Maine, on , 
the other hand, has taken the position that the tribes' claims are 

without merit. 

The Administration has chosen to evaluate the claims not merely 

on the basis of their merit and their dollar value, but also in light of 
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the facts that the claims are complex; they h'i1l require ,~any, muny ye:::·:o 

to resolve; and the litigation will be extremely expensive and burdensome 

to everyone and could, by its mere pendency, have a substantial adverse 

effect on the economy of the State of Maine and on the marketability of 

property titles in the State. 

With these considerations in mind, any settlement will reflect a 

shared understanding of the reality created by the litigation, rather 

than one party's view nf t~e equity of the claims. The claims are 

unique, and resolution of them on any basis other than litigation 

similarly must be unique. 

(2} If a settlemen~ can be reached with the State of Maine. with 

the large landholders, or with both on the terms described above, the 

White House Work Group has the option of implementing a settlement on 

those terms, rather than on the terms of the Basic Agreement specified 

in Section A. The Work Group has agreed to consult with the tribes 

before choosing any of the alter~atives provided by this agreement. 

(3) The tribes recognize that in no event shall the federal govern-
. 

ment's cash contribution to any settlement exceed $30~-million; the 

federal government will pay $25 million to achieve the Basic Agreement, 

and an additional $5 million to facilitate a settlement of all claims 

against private landholders. 

(4) The location of the 300,000 acres must be satisfactory to the 

tribes. However, it is agreed that the 300,000 acres may be in several 

tracts, so long as the timber land is of average quality. It is also 

agreed that land will be selected in such a manner as to not unreasonably 

interfere with the large landholders' existing operations. 



(5) The cash funds to be obtained in the settlement shall be paid 

in trust for the benefit of the tribes on terms agreeable to them and 

the federal government. No part of the capital will be distributed on 

a per capita basis. The terms of the trust shall not preclude reason­

able investment of the principal, nor shall they affect-in any way the 

right of the tribes to dispose of income. The right to dispose of 

income shall be wholly a matter for tribal discretion. 

(6) All property and cash obtained pursuant to this settlement 

shall be divided equally between the two tribes. 

(7) The federal government pledges that the tribes will be con­

sidered fully federally recogniz~j tribes and will receive all federal 

services, benefits and entitlements on the same basis as other federally 

recognized tribes. 

(8) All lands acquired by the tribes and land currently held by 

the tribes shall be treated for governmental purposes as other federally 

recognized tribal lands are treated. The consent of the United States 

will be given to the exercise of criminal and civil jurisdiction by the 

State of Maine pursuant to 25 U~l321, 1322, provided-that the United 

States may effect a retrocession within two years upon request of the 

tribes. 

(9) If a settlement can be reached with the State of Maine, the 

White House Work Group will use its best efforts to obtain for the tribes 

assured access under mutually agreeable regulations to a designated place 

ar 

c~urt 

this P 
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1n Baxter State Park for t'eligious ceremonial purposes. If L.he Work Group's 

efforts to obtain such assured access dt'e unsuccessful, ;:he :xiLes have 

reserved the right to reject a settlement with the State of Maine. 

(10) With respect to settlement of the tribes' claims against the 

State of Maine and large landholders within Area I, the White House Work 
-Group has 60 days to accomplish an agreement. If such a settlement can-

not be accomplished within that period, the parties will proceed with the 

Basic Agreement outlined in Section A, above. 

(11) The settlement i:.~n~ei.lE'lt will be executed in a form appropriatt 

to effectuation of the terms of the agreement and will preclude further 

litigation with respect to all ~laims settled. Suitable procedural safe­

guards will be adopted and implemented by court order in the pending 

litigation to assure that the parties' intent with respect to this 

settlement agreement is accomplished. 

(12) The White House Work Group and this Administration pledge their 

vigorous support to settlement on the terms and conditions specified in 

this memorandum. 

{13) This agreement is subject to ratification by the tribes on or 

by February Ninth, Nineteen Hundred and Seventy Eight. 

FOR THE ADrH N I STRA T ION : FOR THE TRIBES: 

Eliot R. Cutler 

Leo M. Krulitz 

A. Stephens Clay 



-- ---::::=::==========================.::..:::.-·-.::::...:--~---::::::=========~===··--=--=··~~~ -=-
~ 

r 

t 
f 
1 

t. 
!' 

l. 
f 

J ... 
't' 

t 
• ; 

r 
• 

I 

t : 
I 

t 

r 
---------·--- ---- ... - -··-----··---. ·-------~-·--···-
______ ... __ _ 
---- ·--------- .... _ -----.. --·----- -­--------------·--·-··- ------·--··-----. :: :: ~--=== ==-= ---------------------·-----·---------------- --·--------------·------------------------------------·-·-----~---·------------------:;-.;:.:_~--;;.-;;;;--..;·..;·..;-;.•;;.-;; --

--"Jf[O I"CiclQ} 
----=s -

.•· ... ·~--

i • 

\ 
·-~· ,--

\.:.. -
-,~-

\. ...... 

·c. ... 
\. 

i 
.I 
: t\ 
; .. ; ,. 
' '£ .. c.: 

0 

. .,. ., 
' 

-I 

I 

' I 
' --'-
1 
( 

~·. , . ·t 
j 

> 

~I 
# • 

--.-

··-
~I. ·! 

-; -~~ ...... , ... 
•. . . . "I . 

• I 
. ! • : i 

. 
·I 

HYDROLOGIC t.'XIT MAP-1117' .. 
STATE OF ~IAL'I"E · ·-; ·'"" 

-·-·-----..... ___ _..___. . _,_ 
~ ............... --~ 

=--------·--

i. 

• 

I 

. , 
• 
I 

i 
: 
: 

i 
l 

.. 

-

-· 

-~ 

.. _-....... 

:..! 
. . .:--:: _, 

J 

~-· ... 



·- -,.--..,. I,~ --· .-.,_ i"" 

~~- : -~' ·-· ..__ ~. 

\\ .:. ~ -11 '·" ~- =.. ~' = 
MAR 2 7 1978 

Honorable Joseph E. Brennan 
Attorney General 
State Capitol Building 
Augusta, ME 04333 

Dear Mr. Brennan: 

We have your letter of March 2. Our responses to the questions which you have raised are as follows: 

1. Past State Payments 

You have asked whether the White House Work Group, in formulating its recommendations ir: tnis mat·ter, has t "t.ken into consideration past payments b:· Maine to the tribes in question. As you have represented to us, those payments total 15 million dollars over the past 15 years. Assuming a combined tribal population of 1,500 over that period, Maine has thus paid out approximately $666.67 per Indian in services, housing and other support annually during that 15-year period. 

As far as we can determine, the monies paid out by the State of Maine to these two tribes in the past were largely the result of Maine's voluntary assumption of duties an_d obligations owed by the Commonwealth of Massachusetts to the tribes. As both the District Court and the First Circuit recognized in the Joint Tribal Council v. Morton litigation, voluntary assistance rendered by a state to an Indian tribe is not determinative of or necessarily related to the definition of federal responsibilities to that same tribe. Accordingly, even if the federal government properly could be found to have had an obligation to these tribes throughout the past 200 years, the existence of that hypothesized obligation would not necessarily negate or condition the obligations to the tribes voluntarily assumed by Maine under the Articles of Separation between Maine and Massachusetts or otherwise. 

I 
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Honorable Joseph E. Brennan 
Page 2 

Perhaps you mean to argue that if the transactions wherein the tribes originally lost their land are void, then Maine's obligations to the tribes are not supported by consideration, and that consequently Maine should be "reimbursed" for any payments it has made relying on the assumption that the land transfers were valid. The argument assumes the interdependency of Maine's obligations to the tribes and the validity of the land transfers. The assump~ion may or may not be valid. Further, because such an argument presupposes a 200-year violation of the Nonintercourse Act, it concedes that the tribes have been wrongly denied possession of their lands during that entire ~00-y2ar p·eriod. If so, they now appear e-.:1titled to damages as well as possession. Those damages would appear likely to exceed the total payments voluntarily made by the state over the past 15 years by a substantial amount. . 
We know of no authority for you1 ~ontention that the federal government "has been obligated to provide support services for many years past because of the trust relationship it now asserts to exist". That "trust relationship" exists now because Judge Gignoux and the First Circuit have found it to exist. Both courts have clearly limited the Fed·eral Government's trust responsibilities under the Nonintercourse Act to land transactions 'which are or may be covered by the Act". l.fuile it is true that the Interior Department subsequently determined independently that the tribes were entitled to federal recognition and therefore to a degree of federal financial support, that decision in no way relieved the State of Maine of any obligation it independently had assumed to the tribes. Moreover, the United States had no obligation. to provide any monies to these tribes until the Department of Interior had determined their eligibility for such payments. 

Finally, we would reiterate that the terms of settle­ment have been proposed to the State of Maine by the tribes. In our discussions with the tribal representatives, the Work Group did urge that the tribes take into consideration Maine's past payments to the tribes. It is our understanding that the tribes did give the payments the consideration requested. 

',- .~ ") ..... 'I 
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Honorable Joseph E. Brennan 
Page 3 

2. Integrity of State Laws 

We already have advised you that the term 'retro­
cession' as used in paragraph (8) on page 7 of the Joint Hemorandum is a misnomer. Nevertheless, if the State of 
Maine. initially exercises civil and criminal jurisdiction over the acquired Indian lands pursuant to 25_U.S.C. 
§ 1321-22, this will only establish their authority to 
exercise judicial jurisdiction over that territory. In 
Bryan v. Itasca County, 426 U.S. 373 (1976), the Supreme 
Court held that that statute, and its predecessor, P.L. 
280, did not give the States any regulatory or taxing 
authority Dver Indian reservation 1~~=~ 

In this instance the Joint Memorandum-does not 
state whether the acquired lands will constitute an Indian 
reservation. Not all Indian lands do. The l1emorandum 
states only that the acquired lands ~u~ current tribal 
!.ands. "shall be treated for governmental purposes as other federally recognized tribal lands are treated." Off­
reservation tribal lands are often treated very differently from reservation tribal lands, depending on the situation. 
We assume that the Tribes would want all their lands treated as Indian reservations, but we assume that further discussions could be undertaken concerning this question. 

Indians on the tribal lands generally would not 
be subject to state laws; non-Indians may or may not be, depending on the attempted exercise of state authority. 
For example, non-Indian retail businesses would have to be 
federally licensed, and the State would exercise no 
authority over them because of federal preemption. 
Warren Tradin Post v. Arizona Tax Comm'n, 3SO U.S. 685 

. However, t is ac o state aut ority does not 
result in a jurisdictional void, or even necessary deference to tribal authority. The federal government would exercise authority over matters of consumer protection (e.g., 
Indian trader laws, Truth-In-Lending Act, Fair Credit 
Reporting), environmental protection, minimum wage laws, 
and fish and game laws. The general rule is that federal laws of general application apply to Indians unless they 
state otherwise. FPC v. Tuscarora Indian Nation, 362 U.S. 99 (1960). 

; ·..-- . ' . ~ ' - . 
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3. Tax Losses 

Because the acquired lands would be held in trust by the Secretary of the Interior for the benefit of the Tribes, the realty would not be subject to state taxation. If the lands are considered an Indian reservatio~, the personal property of Indians would also be exempt from state taxes. Non-Indians would not be similarly entitled to that exemption. If the lands are in reservation status, the income of Indians who live and work on the reservation would be exempt from state (not federal) tax. McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164 (1973). Non-Indian income would be taxable. The ~taLU would not be able to impose sales taxes on Indian purchasers or gross receipts taxes on Indian vendors to collect sales taxes assessed against non-Indian purchasers. Moe v. Confederated Salish & Kootenai Tribes, 425 U.S. 463 T~976) 

4. Easement Uses and Fish and Game Laws 

We do not know the exact intensity of the ~ontemplated use of the easements requested by the tribes. However, as the, Joint Memorandum states at p. 5, "(t)he tribes will be subject to applicable laws and regulations in the exercise of these easement rights." As we explained to you at our February 9 meeting, this sentence refers to state laws and regulations. 

5. Other Indians in Maine 

Previously it has been reported that the two tribes might assert claims to our 12 million aEres. In fact, the tribes claim approximately 10 million acres. With respect to that land, title will be cleared completely. All claims by these two tribes to Maine land will be extin­guished. 

If any other tribes have claims to any part of the 10 million acres now claimed by the Passamaquoddies and Penobscots, the defense of those claims and the responsibility for any settlement or liability arising from those claims must be assumed by the Passamaquoddys and the Penobscots. The Administration's bill will create a fund out of which all tribal claims to any part of the acres claimed by the tribes and cleared must be satisfied. Based on the information submitted to us to date, the Penobscots and Passamaquoddys are the only tribes entitled to participate 
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Honorable Joseph E. Brennan Page 5 

in that fund. No other claims of substance 1n Maine have been made or brought to our attention. 
The settlement proposed with respect to the Maine claims does not have particular precedential value with respect to any other claims. Each case is unique. In most other cases, there will be no need for any involvement by the Administration. 

6. Changes from the Gunter Plan 
Complex litigation involving many parties and substan­tial_ damage claims can be difficult to compromise. With respect to ~uch cases, map~r Aifferent proposals rationally may be characterized as "fait·~ or "equitable". J1:1dge Gunter's original proposal, which could have cost the State of Maine more than twice as much as the Task Force's recommendations, appeared "fair and equitable"; hm.,rever, the Administration also consideres the revised '·crms of the Basic Agreement to be "fair and equitable". 

The critical distinguishing aspect of the Task Force's recommendation is that the settlement between the federal govern­ment and the tribes described in the "Ba.sic Agreement" has been arrived at by a process of arms-length,· good-faith bargaining, rather than by governmental dictate. The plain and simple fact is that any effort to implement a dictated rather than a bargained settlement would be legally challenged by the tribes. As long as that legal challenge were unresolved, homeowners and other small property olv.ners in Maine would suffer adverse economic consequences. The tribes' legal challenges to such a settlement could require many years to resolve. Accordingly, immediate protection and relief for the hundreds of thousands of Maine citizens living in the claims area can be achieved only by arriving at a bargained settlement in advance of litigation. 
The tribes would not accept the terms recommended by Judge Gunter. After extensive discussions over the role to be played by the federal government in the resolution of these claims, the Administration concluded that an early, partial settlement on the terms outlined in the Basic Agreement (Part A of the Joint Memorandum)"" was in the best 

~hY'~'(''/ 
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interests of the citizens of Maine living in the claims area, of the tribes, and of the federal government. The Basic Agreement does not increase the risk or exposure either of the State of Maine or of the remaining private defendants. Indeed, in some respects, the remaining private defendants are the most substantial beneficiaries of the Basic Agreement, because they will have more acres cleared by the legislation than any other party. 
Ne{ther th~ Task Force nor the Administr@tion assigns relative degrees of g~ilt to the different defen­dants. Exposure, of course, varies. The respective defendants' ability to litigate the c~aims effectively and defend themselves fully also varies. The Administration's overriding concern in ~ttempting to achieve a fair resolu­tion of these claims ha~ been the protection of small property owners. The settlement outlined in the Basic Agreement, if approved by Congress, provides that protection. 

7. Land Acquisition Costs 

No final settlement has been approved with respect to the Narragansett claims in Rhode Island. Moreover, as pointed out in response to question S, the Administration considers each claim in each state as unique. The facts of the claims differ. The capacity of the defendants to protect themselves or to survive the adverse economic consequences of the pending claims varies. The tribes' demands and legitimate claims and· needs vary. Property va-rues are also different in different communities. 

Of course, if the private land owners in Maine agreed to settle with the tribes, they would receive a complete rilease of all the tribes' claims. The release would include claims to almost 3 million acres of land having a current fair market value in excess of 300 million dollars. In view of the members of the Task Force and of the Administration, that release would have a value substantially greater than the 1.5 million dollar cash payment to be made by the federal government to the private land owners should they participate in such a settlement. Accordingly, a settlement on such terms cannot fairly be characterized as providing the large property owners only $5 per acre. 

I 
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8. Payments to Interior Deoartment 

The Tribes have requested that the Secretary of the Interior be a conduit for the State contribution to be added to the trust fund of the tribes. A preliminary report on the economic consequences of a land claim settlement was r~cently commissioned by the Tribes, and that report recommends that the bulk of the monetary portion of any settlement be invested in the State of Maine. 

9. Baxter Park Easement 

With re~p~ct to the easement for religious use of certain areas in Baxter State Park, it is our understanding that the tribes merely request formal permission to do something which 1:hPy can now do with approval of the Ba>':t-,r State Park Commi3sion or other proper authorities. 

10. Responsibility for Services 

The provision of State services on Indian reserva-tion lands is for the most part a matter left to the sound discretion of the States. One possible exception is the provision of educational services which the courts have held must be provided to all children within a State on an equal basis. Brown v. Board of Education, 347 U.S. 483 (1954). However, under the Impact Aid program administered by the Office of Education at HEW the Federal government pays local public school districts to make up for the tax exempt status of Indian reservation lands. With respect to highway main­tenance and improvement and forest fire protec.t·ion, the practice has been in the West that the States only maintain those roads on the State highway system, while the Federal and Tribal governments are responsible for all other roads. State forest fire protection has not been extended to forest areas owned by the United States in trust for Indians. 

11. Changes in Federal Assistance Patterns 

The following information is based upon the assumption that any land, no matter how it is acquired by the tribes, will become federal reservation land. 

I 
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P a r k s - F e d '2 r a 1 f u n d i n g f o r : ''- c :; ·c: :· c h a s c o f p a r k 
and recreation land by state and local governments comes 
from the Land and Water Conservation Fund (LWCF) which 
is administered by the Department of the Interior. The 
distribution of LWCF money is based on a formuli contained 
in the statute which establishes the program. The loss 
of existing state parklands by Maine or the acquisition 
of lands now being held privately by the tribes would not 
increase }.faine' s LWCF eligi bi li ty. ~ 

Federal Highway Trust Fund - Creation of a 
federal 7:~p~vation in Maine will not increase :~~ ~mount 
of money ~nich will be paid to the state under the Federal 
High,.,ray Trust Fund. However, the reservation land will be 
considered public land for the purposes of determining the 
state's req·:ired rna tching share. The amount of rr.o;-.ey corning 
to the st~~e will not increase, but the amount of money 
which the siate will have to put up as a match wili very 
likely be reduced. 

Other Assistance - The Department of the Interior 
administers a program of building and repairing reservation 
roads and bridges. Funds are appropriated to the Department 
of Transportation, but are administered by Interior~ These 
funds are distributed on a formula basis which takes into 
account reservation land area, population and existing road 
mileage. Creation of a reservation would direct some of 
this money into Maine. 

Federal Impact Aid to local school districts, 
which is administered by the Department of Health, Education 
and Welfare, could also increase. Impact Aid is based upon 
a formula which considers the number of children whose 
parents are living or working on federal land. 

It is possible that the funding might increase 
under the Indian Education Act which is also administered 
by HEW. Funding under this Act is directed toward specific 
programs, so it is difficult to determine what the pattern of increase might be. 

All of the above is in addition to funding which 
will come to the tribes through the Bureau of Indian 
Affairs and the Indian Health Service. It is also anti­
~ipated that the Maine tribes will be eligible to participate 
1n other federal programs which have special Indian "set 
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asides'' such as Labor's Conprchensive Employment and Training Act program, the programs of the Economic Development AdDin­istration and the Department of Housing and Urban Development's lo\v income housing programs, all of which should have a positive impact on the general state of Maine's economy~ 

12. Contribution from Massachusetts 

The State of Maine and its citizens, corporate and individual, are the current holders of the lands claimed by the tribes in this area. The State and its citizens, of ccu..L:.c! are free to assert any claim whicn they feel would be appropriate against the State of Massachusetts as a prior holder of this land. The value, if any, of such a claim would appear affected by the fact that Maine and its successors in ti tl~:, have· held and used the land in questioit for approximately 150 r~ars of the 200-year period. Suth inj~TY as the tribes have suffered results from the loss of use of the land during that period, and from the loss of possession today. Massachusetts cannot restore possession of the land, and no evidence has been submitted to us by your office demonstrating that Massachusetts has benefitted substantially from the allegedly void transfers. Have you any such evidence? 

We are not in a position to determine whether Maine did know, should have known, or would be presumed under the law to have known of the tribe's potential claims at the time Massachusetts transferred its rights (and, presumably, its liabilities) with respect to the land to Maine. What is your assessment of the law and evidence relating to_ that issue? 

Sincerely, 

Eliot R. Cutler 

I 
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cc: Hono::::-c.::Cle James 3 .. Longley/ 
Honorc.~le Robe:::-~ Llpshutzv 
Honorable Edmund S. Muskie 
Honorable William D. Hathaway 
Honorable William S. Cohen 
Honorable David F. Emery 
Members of the Maine Legislature 
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Honorable Leo Krulitz 
Solicitor 
~epartment of Interior 
Washington, D.C. 

Eliot Cutler 

March 2, 1978 

Assistant Administrator 
0ffice of Management & Budget 
Executive Office Building 
Washington, D.C. 

A. Stephens Clay 

r<I;..:H ... \.:~:J .S. (_t)H :· .'< 

-Jail:-: -"! H. iO.\T!::~.so:-.­
Do~·-'~_;) G --' .. L~_v.._\....'-""D E ~~ 

.",-:---;- c::;.... • -

Kilpatrick, Cody, Rogers, McClatchey & RegensteL~ 
Suite 400 
2033 K Street, N.W. 
Washington, D.C. 20006 

Re: United States of America v. The State of ~laine. 

Gentlemen: 

In the course of our review of the Joint Memorandum of 
Understanding developed by the White House Work Group and repre­
sentatives of the Penobscot and Passamaquoddy Tribes, a number of 
questions have been raised. We believe that, prior to development 
of any final State position on the proposed .. settlement, answers to 
these· questions are necessary. It is unfortunate t!-lat we did not-­
have an opportunity to pose these questions to the ~vork Group prior 
to the preparation of the Joint Memorandum. 

1 
-'- . Past State Pavments. 

In the past 15 years, the ~aine t2xpayers have contributsd 
approximately $15,000,000 to provide social services, housing and 
ot!1er support to the Indian Tribes. The federal governme~t ~cw 
recognizes that it is obligated to provide s~?port for the I~di2n 
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Tribes anc ~hat it has been obliga~~d to provlde suppor~ servic~s 
fer ~a~~- !~~~3 ;~~~ ~ec~~s~ ~~ ~~e ~=~s~ ~ela~~=~s~i? ~~ ~a~ asse=~~ 
to exis~. Ir. light of the ?resent federal position regarding its 
respons~~ilities for financial support of the Indian Tribes, is t~e 
federal government prepared to reimburse the State of Maine for 
the support provided by the State in lieu of the federal support 
which should have been available to the Indian Tribes? 

Assuming that the federal government is corr~ct in demanding 
State participation in a settlement as a quid pro quo for federal 
involvement (a principle with which we take exception), why were 
Maine's past payments to the Tribes insufficient to satisfy this 
principle? Has consideration been given to the fact that none of 
the other states involved in Trade and Intercourse Act claims, 
Massachusetts, .Rhode Island, Connecticut or South Carolina 1 ever 
made similar· payments to the ~=~-h~s located in thos~ states? In 
view of Maine's extraordinary efforts (approximately $10 - $15 millio: 
in the last 19 years alone) 1 why is more expected by the federal 
government from Maine citizens and taxpayers? Why is it fair to 
Maine to expect more of Maine taxpayers who acted in good faith all 
these years in taking care of \Y·~a t are ~~w. asserted to .~be federal. Tr.:.: 

. ··' .- - . . ., J ..• ~~ ft ' J ~ /--~ ...... ·:···_,- /.,.·Y:w-r- ~ .,..,--9.1 ,-;--:,-·,.,-~-' ;:-:" 
2. Integrity of State Laws. \./ ··-· 

The Joint Memorandum indicates that any lands acquired by the 
Indians be within the State's criminal and civil jurisdiction 
subject to "retrocession" which would terminate state authority over 
the· lands. The question of the status of enforcement of state laws 
on acquired Indian lands would appear to require resolution prior to 
any settlement because of the many implications involved. For 
example, in developing new businesses, as is proposed wi~~ the $25 

'million federal contribution, would the Tribes take advantage of 
exemption from state consumer protection, environmental, work place 
safety or minimum wage laws to compete unfairly with other Maine 
business who must remain subject to these laws? ··What protections, 
if any, will exist for wild animals and fish which live in or cross 
~~e acquired Indian lands? What protections will there be for 
abutting landowners from such problems as stream siltation, air 
pollution or noise which may result from uncontrolled industrial 
and commercial activity, such as clearcutting timber, on Indian­
acquired land? 

3. Tax Losses. 

At current rates of taxation ($0.75- $0.80 per acre) the 
State will lose at least $400, COO a year in taxes on t..."l.e 500,000 
acres -:.-:h ich it is proposed t..."l.a t t..."l.e Indians 'tlould acquire. Assuming 
an increase in this tax rate over the course of time, this tax loss 
will surely increase. h'ill this be t...1.e limit of tax losses or -;-:ill 
there be other t.ax losses? For exa!C'.ple, -;,..d.ll all improvements on 

I 



~~~s ?~C?e~~y be exe~~~ State ::.:;_xation? h'ill ::-..:si.::ess 
act. ions on this prope:- :.y je exempt. £::-om S ta t.e sales S.f'.c income :::.a;.:e~ _ 
\vould ':he exemption f:-om St.at.e sales and income ::.axes oe limitec -., 
transactions between Indiaf'.s or would the exemption, if there is ;; 
be one, also extend to transactions between Indians and non-Indians? 
We understand that there is litigation in process in Washington State 

- to determine whether an Indian Tribe can sell tax free cigarettes to 
non-Indians. The sale of such cigarettes has cost the State of 
Washington an estimated $8 - 14 million in lost revenues. already. 
Is there likely to be a similar problem in Maine with lost taxes? 

4. Easement Uses and Fish and Game Laws. 

The proposed settlement requests the Indians be given easements 
to hu.Tlt and _fish and coll~ct brown and y e 1 1 o w ash on approx­
imately 3 million acres. now intensive a use is contemplated un~c~ 
these easements? Will the uses under these easements be subject to 
State criminal laws, fish and game laws, and other necessary State 
controls designed to preven~ abuse of land and resources? 

5 • Other Indians in ~~aine. 

The Joint Memorandum makes no provision for claims of or federal 
support for other Indians in Maine, i.e., the Micmac and Maliseet 
(Malicite). It is entirely possible, however, that either or both 
of these tribes may assert against the State the same kind of claims 
asserted by the Penobscot and Passamaquoddy. Indeed, it has curious2.. 
been ignored that the 1794 agreement that forms the basis of the 
Passamaquoddy claim was executed by Massachusetts, not only with thE 
Pass~~quoddy, but o~~er eastern tribes, which appears to include ~~E 
Micmac and Maliseet.. What precedential value will the proposals in 
the Joint Memorandum have on these other latent claims? Is the 
federal government prepared to extinguish these other claims? Will 
the federal government take the same posture to~rd settlement in 
those cases as it does in this? 

6. Changes from the Gunter Plan. 

The Joint Memorandum contains an agreement by the White House 
to extinguish the Tribal claims to 9, 200,000 acres in return for a 
payment of $25,000,000. This is in contrast to Judge Gunter's 
proposal to extinguish claims to 12,000,000 in return for the same 
amount of money. Why did the White House decide to still pay 
$25,000,000 to the 'l'ribes but extinguish a smaller amount of the 
claim? Since we understand the original proposal of Judge Gunter 
to have been characterized generally by President Carter as fair 
and equitable, why did the White House retreat from the position of 
Judge Gunter that no private landowners be held responsible? Does 
the White House noH take the position that lndeed some landowners 
are, ~ecause of the size ~= ::heir holdinos, more cciltv than otne:-s 
and less deserving of t~e 9rotection ori~inally f~shio~ed by Judge 
Gunter? I£ so, why? 

-I 



'· Land ~cquisition Costs. 

Tl'e federal governme:-1-;: proposes to a.ss.:._s-: ::De Indians ln 
acquiring approximately 300,000 acres of lan~ from private lan~­
owners for a payment of approximately $1.5 ~i~lion, or $5 an acre. 
At the same time, we understand that a tentaclve settlement has 
been reached in a similar suit in Rhode Island, that involves a 
proposal under which the federal government will acquire land 
for the Narragansett Tribe at fair market value. Assuming L~at 
the federal government agrees to assist in that settlement by 
acquiring land at fair market value, why should Maine ·lands pur­
chased to resolve a similar dispute be acquired for far less than 
fair market value? Is the federal government prepared to reconsider 
its position and pay prices at or near fair market value for land 
acquired in Maine? 

8. Payments to Interior Department. 

The proposed settlement contemplates that any payments by the 
State to the Indians be paid through the Interior Department. If +-he 
settlement is to be between Maine and Maine's Indians, why shoulo the 
Interior Department play a middleman role in payments? Would it·~~ 
preferable to keep the money in Maine by making any payments from 
Maine direct to Maine's Indians without channeling the funds through 
a Washington bureaucracy which might mandate uses of the funds in a way 
desired by neither the State nor its Indians? 

9. Baxter Park Easement. 

The Indians have requested, as part of the settlement, a 
religious easement in Baxter State Park. Precisely what uses are 
contemplated under this easement? By this request for an easement, 
do the Indians seek special privileges not accorded to other citi­
zens, or are they merely requesting permission to do something which 
they could now do with approval of proper authorities? 

10. Responsibility for Services. 

It has been suggested that the Indians would undertake a number 
of economic development projects with funds received as part of the 
settlement. Such projects will necessarily increase demand for 
certai~ services traditionally provided by the State, such as high­
way maintenance and highway improvement and forest fire protection. 
Will the State continue to be called upon to supply such services, or 
will such services all be provided with the $3 to $5 million a year 
whi~~ the federal government contemplates giving to the Indians? 

I 
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If the Indians acq1.:ire the ~and t...~ey are seekin.g, will the 
federal government provide a grea~er level of assistance to Maine 
to acquire more park lands for use by all Maine citizens? Similarlv, 
if the Indians acquire the lands they are seeking, will those lands-

- be deemed federal public lands so that the State will receive an 
increase in the funds the State is paid under the Federal Highway 
Trust Fund? Are there other areas in which federal aid patterns to 
the State would change - for better or worse - as a result of the 
Indian settlement? 

12. Contribution from Massachusetts. 

The agrecluE.~t~ ("treaties 11
) of 1794, 1796 and 1::.:-~-~~ich form 

the bulk of the claim against Maine and its citizens were in fact 
executed by Massachusetts. Assuming arguendo that these agreements 
were made in violation of the Trade and Intercourse Act, it must be 
concluded that t..l].e. State of Massachusetts perpetrated •.:.h ~se "wrongs." 
Inasmuch as Maine was only assigned the treaties when "it became a 
State, an assignment imposed upon it· by Massachusetts as a condi­
tion of its statehood, why was no consideration given to, in fair­
ness, demanding a contribution from the State of Massachusetts? 
Are citizens of present day Maine any more responsible for the 
events of 200 years ago than the citizens of present day 
Massachusetts? 

I look forward to your answers since they will affect our 
response to the proposals in the Joint Memorandum. 

JEB/ec 

Sincerely, 

~!:-~ 
.a5EPH E. BRENNAN 
Attorney General 

cc: Honorable James B. Longley ~ 
Honorable Robert Lipshutz ( 
Honorable Edmund s. Mliskie 
Honorable William D. Hathaway 
Honorable William s. Cohen 
Honorable David F. Emery 
Members of the Maine Legislature 
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FOR RE~~ASE ON CELI~ERY 
Friday. Ao1il 14, 1973 

REr~ARKS OF 
ELIOT R. CUTLER 

ASSOCIATE DIRECTOR FOR NATURAL RESOURCES,_ 
ENERGY AND SCIENCE 

OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THE 

HUSSON COLLEGE BUSINESS BREAKFAST 
BANGOR, MAINE 

Last week the White Hc~se Work Group announced that th~ Penobscot 
and Passamaquoddy Tribes had _agreed to extend for one month the time 
available for the State of Maine and the large landholders to respond 
to the Tribes' settlement proposals. 

On or shortly after May 10, the Administration will file legisla­
tion to clear title to 9.2 million acres of land in the 12.5 million-
acre claims area in order to provide complete protection for most 
landholders and homeowners. The legislation would provide for a 
$25 million federal payment to the tribes. On or about June 15, 
litigation will commence against any other defendants-~such as the 
State and the large landholders--who have not reached an out-of-court 
settlement with the Tribes. Should the Congress fail to pass the 
protective legislation, it eventually would be necessary to also bring 
an action against hundreds of thousands of Maine citizen~ to recover 
land held by them. 

I know that I speak for my colleagues on the Work Group, for the 
President's Counsel, Bob Lipshutz, and for the President himself, when 
I say that we do not want this case to go to cou1t. 

\ 
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Not because l'<e thin~ Lhat the r~,any histor-ic< enc lecal issues in the case should not be resolved. 
But because we are deeply concerned about the chaos, the hardship and the suffering that many years of litigation would inflict upon all the people of Maine. 

In short, we think it is unfair to ask the people of Maine to pay the price of liti:at~on. 
The period between now and May 10 is a crucial time for all of us. Each day that passes w.:thout progress toward a negotiated settlememt brings us closer to a costly confrontation in court. Yet I know that each day also brings more questions, more doubts, and more confusion as to what is the right thing to do. 

I would like to take the opportunity this morning to discuss five basic questions about this case that I know trouble many Maine citizens and to address in connection with those questions several misunderstandings about the role the Administration has played in this case:and the nature of our proposals. 

First, why are the Justice Department and the Interior Department preparing to sue the State of Maine? Why are those two federal agencies taking the tribes' side of this case? 
To answer that question, we first must go all the way back to 1971. By that time, the Penobscot and Passamaquoddy Tribes had discovered a copy of the 1793 treaty, had taken it to their lawyers, and had asked the Interior Department to assist them in pursuing the matter further. The tribes claimed that the fed~ral government had an obiigation to do that under the terms of the-1790 Non-Intercours€ Act. 

' 
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'>.: '::!c.~·;e:'ni.len: tc.n-ned do1·1n the tr1j·?s' n:::west, claiming it had no 

sue du"L.y, and the tribes sued Se;::rete:r,~. of c.ne Interior Rogers ~1orton 

in Federal Court in Portland in 1972. The State of Maine, recognizing 
that its interests were very much at stake, asked to intervene and became a 

second defendant in the case in 1973. In~rly 1975, Maine's District Judge 

Gignoux decided that the tribes were right: The tribes, he said, were 
entitled to the protection of the Non-Intercourse Act, and ;..i,e feGeral 
government w:6 a Lrustee for the tribes under that Act. The ·government 

appealed Judge Gignoux's decision to the U. S. Court of Appea1s for 
the First Circuit dnd again lost in late 1975. No further appeal was 
taken. even though the state could have sought to vacate the judgment 

·as 1 ate as 1977. 

This is a nation which lives under the rule of law, and from that 
time forward the federal government was bound by Judge Gignoux's decision 

that it owed to the tribes the duties of a trustee. On that particular subject, that is as far as Judge Gign~ux went. 
He did not order the federal government to sue the state or anyone else. 

He said only that the trjbes were protected by the Non-Intercourse Act 

and that the federal government had to act as trustee for the tribes. 
The federal government had to decide, as trustee, whether it had an 
obligation to bring the present land claims case to court. 

But the government's discretion at this point was limited. It is 
a fundamental -principle of trust law--indeed of our legal system in 
general--that a trustee's foremost duty is to act in behalf of and to 
protect the interests of those persons to whom the trust obligation is 

ovted. The lav1yers at the Interior Department and the Justice Department 

examined the legal and historical evidence that had been amassed in thP 

lanrj claiJlS case and deciciPn ~h-~ •· 
j 



the federal governmen: ~ad an obligation to do what any reasonable 
person would do acting in his or her own best interests--it had to 
pursue the claim and, if necessary, sue the present landhoJders on 
behalf of the tribes. As a lawyer, I cannot imagine that any lawyer 
or anyone in a position of public responsibility would suggest that 
the government should have done otherwise. A second question: We accept that. Though we don't like to be sued 

by the federal government, we accept the fact that the Justice Department 

has no choice. But why did the President get involved? Let me assure you that was not an easy decision for the President 
to make. Certainly there is no political credit to be gained. The 
easiest course of action would have been to take the case to court and 
to let the State of Maine and the large and small landholders fend for 
themselves. Indeed, the previous Administratton was prepared to do just 

that on January 15, 1977. 
However, in.1976 th.e first indications of the potential upheaval 

and chaos that would result from litigation began to appear. A number 

of Maine towns in the claims area were having trouble with bond issues, 

and there was widespread concern that titles to real estate would be 
questioned in sales and mortgage transactions. The Governor and the 
Attorney General asked the Maine Congressional delegation for help, and 

the delegation turned to President Carter. In early 1977, the President asked the best lawyer he knew, retired 

Georgia Supreme Court Justice William Gunter, to be his special representa-

tive, to listen to the arg0men~~ on both sides of the case, to examine 
the merits, and to recommend any actions which the federal government and I 



the par~ies might take tc resolve ~he dispute. In July, Jucge Gun~er told the President that the claims were serious and substantial, but his proposed terms were rejected as a basis for settlement by both the tribes and the State of Maine. 
In August, the President appointed the White House Work Group, and he asked us to enter into further discussions with the tribes con-cerning federal-tribal relationships. We did that, and another proposal wus n:ade in February--one which was more advantageous to the state. A third question: Why were the Work Group's discussions held only witt. the tribes? Was the state shut out of the negotiations? On at least three separate occasions after Judge Gunter•s recommenda­tions to the President were made known to state officials, those officials indicated to us that in their view settlement of the case would be inappropriate and that the state preferred to litigate. The repeated refusals by the responsible state officials to consider any settlement to which the state. would make a contribution left us no choice; we could not invite the state to participate in negotiations when the ;state insisted that it would not settle on any terms. 

The tribes, on the other hand, expressed a willingness to enter into further discussions. In light of Judge Gignoux's decision, it was imperative that we begin discussing a number of important questions concerning the relationship between the federal government and the tribes. For example, what was to be the level of future federal services? It became apparent early in those discussions that the issue of a partial settlement with the tribes would be an unavoidable topic. And given our concern for the hundreds of thousands of Maine homeowners and 
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pursue that topic. !r also became clear that we could at least explore the possibility of an overall settlement and obtain from the tribes terms on which at least they would be willing to settle. 
-Had it not been for those difficult and lengthy negotiating sessions, there would not be on the table at this time~ settlement proposals to \vhich even ~-party had agreed. 

A fourth question: Why has the "C:-;;;u.~ ~;s·Jite Father" pu_t the State of Maine '\Jp against the wall?" Why is the Administration trying to force a negotiated settlement? 
No one is backed up against a wall. lhe federal government's efforts over the past year have been strictly voluntary--made at the request of Maine's Congressional delegation. We cannot force a negotiated settlement. 

Like Judge Gunter, the Work Group reviewed the tribes claims, the state's defenses, and the pertinent law and historical materials. We reached the same conclusions as Judge Gunter did: The tribes' claims are not frivolous. They are for real. They could be entirely successful in litigation. And the litigation will tak~ many years to resolve, with economic chaos a likely result. 
In view of those conclusions, the President authorized us to agree to a partial settlement with the tribes. In exchange for a voluntary payment of $25 million by the federal government, we can clear title and guarantee security for thousands of Maine citizens who own homes and businesses in the claims area, who would suffer the most from litigation, 

I 
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7 
and who could leas~ afford to risk either the costs of litigation or 
defeat in court. The Congress must approve this settlement, and anyone 

who thinks it wise to oppose it can do so. We cannot force its ultimate 

acceptance by the Congress. 
The terms of settlement proposed by the tribes to tne state and 

the large landholders, on the other hand, were set forth without 
endorsement by the Administration. We neither support those terms 
nor oppose them. The tribes have a1, offer. 

-~ As the President said here in Bangor two months ago, "If the Governor 

of ~1a i ne or the fourteen 1 andowners don' ~ want to accept Lthe offer/, 
they have three choices. They can either continue to negotiate, they 
can accept the agreement ••• and have an end to it, or they can stay in 
court and litigate. I have no preference about it •••. We have not 
imposed the will of the Executive Branch on the State of Maine at all. 
The Government of ~1aine is still completely free to do anything it 
chooses." 

A final question: Isn•t is unconstitutional, un-American and unfair 

to treat large landholders differently from small landholders, homeowners 

and businessmen? 
In responding to this question, I should first point out that it is 

the opinion of the Justice Department, based on legal precedent, that 
the proposed 50,000-acre exemption is constitutional. We would not have 

proposed it if we had not received that assurance. One of the reasons that it is constitutional is that it is inherently 

fair. All landholders are treated equally; every person or entity would 

I 
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8 have title cleared to 50,000 acres. Indeed, the greatest beneficiaries of this approach--those who would benefit the most from the voluntary $25 million federal contribution--would be those who own the most land. Second, this proposal is as fair and constitutional as Maine's own growth tax or the federal income tax, where people who own the most timber or have the highest income are taxed at the highest rates. Finally, this proposal is fair because if the claims are legitimate, those who have benefitted mn't from any illegal conveyances have the most at stake in this case and can be expected to contribute proportionately more to any resolution of it--i~ or out of court. 
No one is requiring the lerge landholders to participate in out-of­court settlement. They have the same choices as the state: accept the tribes' offer, negotiate, or litigate. In fact, up until the Administra­tion got involved in this case, there was no settlement offer to which the large landholders could respond. 

Small landholders and homeow·ners do not really have those choices. They generally could not afford to settle oil their own; they could not be expected to negotiate individually; and they could not afford the legal expenses or the economic consequences of litigation pending for years and years. And if they lost in court, they could lose their homes and· their livelihood. The .Q!!J...l fair thi-ng for the federal government to do is to guarantee their security--to protect those who cannot protect themselves. I know I have taken a good deal of your time this morning, and I appreciate your willingness to listen so patiently. I hope I have clarified some matters, but I am sure you have other questions as well. I will try to answer as many as I can. 
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But before I close, I would like to read for you one 

passage from the February Joint Memorandum which I think \·le all 
ought to keep in mind. 

9 

"If settlement can be accomplished, it will reflect a compromise 
from every perspective. The tribes regard their claims as worth many 
times more than any consideration to be received under this agreement. 
The State of Maine, on the other hand, has taken the position that the 
tribes' cl~ims are w1tnc~t merit ••• 

"With these considerations in mind, any settlement would reflect 
a shared understanding of the reality created by the litigation, ra·:her 
than one party's view of the equity of the claims. The claims are 
unique, and resolution of. them on any basis other than litigation 
similarly must be unique." 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

Thomas N. Tureen, Esq. 
Native American Rights Fund 
178 Middle Street 
Portland, ME 04101 

Dear Tom: 

NOV 2 1 1978 

Re: Passamaquoddy and Penobscot 
Land Claim Settlement 

During a recent meeting with the Governors of the two Tribes, 
members of the Tribes' Negotiating Cr:mmittee, Assistant Secretary 
Forrest Gerard and yourself, I ~~: asked to prepare a letter outlining 
the terms of a complete settlement oi the Tribes' claims for land 
and trespass damages in the State of Maine which the Administration 
would support before Congress. This letter responds to that request. 

The framework of the proposed settlement is described below. 
Some details remain to be worked out ~ the legislation is drafted. 

In exchange for a complete release of the Tribes ' claims, we 
are prepared to recommend the follOwing to Congress: 

1. Payment by the Federal Government of $27 million in trust for 
the benefit of the two Tribes. Provisions for the trust would 
be those previously agreed to in paragraph (C)(S) of the 
Joint Memorandum of Understanding dated February 9, 1978 (MJU) • 

2. In addition, $10 million will be provided for acqtilsition of 
100,000 acres of timberlands at fair market value, the land 
to be held in trust for the Tribes. Of this amormt, $5 million 
will be provided by the United States and $5 million -will be 
provided by the State of Maine. The State will be given a credit 
against their share for past services to the Tribes which past 
services we rmderstand exceeds the $5 million. As a result, 
the $10 million will be provided from the Federal Treasury. 

3. The land will be acquired through arms length negotiations. The 
Department of the Interior is prepared to assist the Tribes in 
these negotiations, if our assistance is requested. Appropriate 
provisions will need to be included in the legislation for this 
land acquisition program. 



Mr. Tnorm.s l\. Tureen 
Pe1gc ~ 

~. TI1e Passamaquoddy and Penobscot Tribes \\ill be federally recognized 
and entitled to federal services as provided in paragraph (C) (7) 
of the MOU. The State of Maine will discontinue its services to 
the Tribes. I assume that individual Indians would be treated 
like all other citizens of Maine with regard to gener~l state 
programs. 

S. The State of Maine has taken the position that all laws of the 
State should apply to the newly acquired land. This might be 
inconsistent to some extent with paragraph 8(C) of the MOU. We 
have had an initial meeting with State Officials on jurisdictional 
issues and have agreed to work with the State and the Tribes to 
try to resolve these issues in a way satisfactory to all concerned. 

6. As previously agreed, all property and cash obtained pursuant to 
this settlement will be divided equally between the two Tribes. 

We are willing to work closely with the Tribes and the State to 
resolve any remaining differences and develope legislation to implement 
the settlement. We will use the legislation previously drafted as 
the starting point and revise it to reflect these new agreements. We 
recognize that this settlement still requires the agreement of the 
Negotiating Committee, the Tribal memberships and the Congress. 

My staff is prepared to work closely with you and the State in 
the hopes that legislation can be ready for introduction very early 
in the next session of Congress. 



cc: Governor Longley 
·\ttorne,· Gcner.:-1] Brennen 
Secretary Cecil Andrus 
Attorney General Bell 
Assistant Secretary Indian Affairs 

~tr. Robert Lipshutz 
Mr. Eliot Cutler 
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~cpartmcnt of J]ustirr 
:m11shinginn, D.QI. 20530 

Mr. Douglas B. Huron 
Senior Associate Counsel 
The ~-J:hi te House 

Dear Doug: 

Jur:e 7, 197_? 

Enclosed for your information is a copy of the final of 

the letter from the Attorney General to Cecil Andrus dealing 

\.'.i -::.h the Indian trust responsibility. Th\~:::-e ~1ave been no 

substantial changes from the version you reviewed a couple 

months ago. 

I would appreciate it if you would see tha·t copies are 

distributed to people there in the White House who may have an 

interest. 

Enclosure 

Sincerely, 

j' Rll~ 
La~ A. Hammond 

Deputy Assistant Attorney General 
Office of Legal Counsel 
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®ffirr of thr ).ttornrv ®rnrrnl 
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lDushingtun, D. 'l. ~D53D 

May 31, 1979 

Honorable Cecil D. Andrus 
Secretary of Interior 
Washington, D.C. 

Dear Mr. Secretary: 

As you know, the Department of Justice has long 
represented the United States in litigation for the 
purpos~ ~f protecting Indian property rights ae~ured 
by starutes or treaties. This has been and N~ll con­
tinue ~o be an important function of this Department, 
and I would like to set forth my understanding of the 
legal principles governing its conduct. 

In fulfillment of the special relationship contem­
plated in the Constitution between the Federal Government 
and the Indian tribes, the Congress has ~nacted numerous 
laws and the Senate has ratified numerous treaties ·for 
the benefit and protection of Indian tribes and individuals, 
their property and their way of life. Where these measures 
require implementation by the Executive Branch, the admin­
istrative responsibility typically resides with the 
Secretary of the Interior. 43 u.s.c. § 1457 (10}. The 
Attorney General is in turn responsible for th~ conduct, 
on behalf of the United States, of litigatio~:arising 
under these statutes and treaties. This obligation in 
Indian cases is but one aspect -- albeit an important one 
of the Attorney General's statutory responsibility for the 
conduct of litigation in which the United States or an 
agency or6fficer thereof is a party or is interested. 
28 u.s.c. §§ 516, 519. 

The Secretary of the Interior and the Attorney General 
perform their duties here, as in all other areas, under the 
superintendence of the President. We are the President•s 
agents in fulfilling his constitutional duty to take care 
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that the laws be faithfully executed. Where a particular statute, treaty, or Executive Order manifests a purpose to benefit all Indians or a tribe or individual Indians or to protect their property, it is the obligation of the responsible Executive Branch officials to give full effect to that purpose. In your role as Secretary of the Interior, you are charged with administering most of-the laws and treaties applying to Indians and are often in a policy formulating role with regard thereto. And where litigation is concerned, it is the duty of the Attorney General to ensure that the int.erest of the United States in accomplishing the congressional or executive purpose is fully presented in -. _'Y"'., 
-...J""""'.- ._._. 

The Executive and Judicial Branches have inferred in. many laws extending federal protection to Indian property riCJh:.s the intent that the Executive act as a ·fiduciary in adr~nistering and enforcing these measures. .Where applicable law imposes·such standards of care, faithful execution of the law of course requires the Executive to adhere to those standards. Thus, it in no way diminishes the central importance of our respective functions to acknowledge that they find their source in specific statutes, treaties, and Executive Orders or to recognize that they are to be performed with the same faithfulness to legislative and executive pur­pose as are the obligations devolving upon this branch of the federal establishment generally. 

A significant portion of the litigation with which we are here concerned relates to property rights reserved to a tribe by treaty or in the creation of a reservation or property which Congress has directed be he.ld in trust, managed, or restricted for the benefit of:a tribe or individual Indian. When the Attorney General brings an action on behalf of the United States against private individuals or public bodies to protect these rights from encroachment, he vindicates not only the property interests of .the t.J:'~-Q~ or individual Indian, as they may appea.r under · law·· to the United States, but a.+so the. important governmental interest in ensuring that rights guaranteed to Indians under federal laws and treaties are fully effective. 

There is no disabling conflict between the performance of these duties and the obligations of the Federal Government 
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to all the people of the Nation. The functional thesis 
upon which our form of government is premised -- the 
Separation of Powers -- pre-supposes that the people as 
a whole benefit when the Executive Branch enforces the 
laws enacted, and protects Indian property r~ghts recognized 
in treaty commitments ratified, by a coordinate branch. The 
fact that an identifiable class realizes tangible benefits 
from litigation brought by the Federal Government does not 
distinguish Indian cases from many civil rights, labor, 
and other cases. Just as we go tn c0~rt to enforce the 
laws designed to protect minorities irom discrimination or 
disenfranchisement by the majority, we must litigate when 
necessary to protect rights secured to Indians without 
reference to whether any present majority of the citizenry 
would profit from, or otherwise e~brace, that action. · 

It is important to emphasize, however, that the Attorney 
-General is attorney for the United States in these cases, 
not a particular tribe or individual Indians. Thus, in a 
case involving property held in trust for a tribe, the 
Attorney General is attorney for the United States as 
"trustee," not the "beneficiary. " He is not obliged to 
adopt any position favored by a tribe in a particular case, 
but must instead make his own independent evaluation of 
the law and facts in determining whether a proposed claim 
or defense, or argument in support thereof, is sufficiently 
meritorious to warrant its presentation. This is the same 
function the Attorney General performs in all cases involving 
the United States; it is a function that arises from a duty 
both to the courts and to all those against whom the 
Government brings its considerable litigating resources. 

The litigating position adopted by the Attorney General 
on behalf of the United States may affect y0ur adminis­
trative and policy-making functions. Accordingly, with 
respect to all litigation in which the Attorney General 
represents the United States in protecting Indian property 
rights secured by statutes or treaties, this Department 
would expect to receive -- and would most carefully 
consider -- the advice of your Department, possessing as 
it does the primary policy responsibility in Indian matters. 

Where there are other statutory obligations imposed on 
the Executive in a particular case aside from those affecting 
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Indians, faithful execution of the laws require the 
Attorney General to resolve these competing or over­
lapping interests to arrive at a single position of the 
United States. In arriving at a singl~ position, however, 
we must also take into account the rule of construction 
now firmly established that Congress' actions toward 
Indians are to be interpreted in light of the special 
relationship and special responsibilities of the government 
toward the Indians. 

And, finally, the President's duty faithfully to 
execute existing law does not ~eclude him from recommending 
legislative changes in fulfill:ne'nt of his constitutional 
duty to propose to the Congress measures .he believes 
necessary and expedient. These measures may -- indeed 
must -- be framed with the interest of the Nation as a 
whole in mind. In so doing, the President has the con­
stitutional authority to call o:.-_ either of us for our 
views on legislation to change existing law notwithstanding 
the duty to execute that law as it now stands. 

I look forward to close cooperation between our two 
Departments in these matters. 

Yours sincerely, 

~~-~ 
Griffin B. Bell 
Attorney General 
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THE WHITE !-10USE 

·,:...... ~ ·- ·, ,_-

June 9, 1980 

MEMORANDUM FOR: LLOYD CUTLER 

FROM: DOUG HURON ~ 
RE: Status of Maine Indian Legislation 

On June 4 I spoke with both Jim Case from Senator Mitchell's 
staff and ·.i.·J.m i::oodcock with Senator Cohen. Both Sepr~.t-.:>rs 
are apparently prepared to introduce the Maine Indian legis­
lation as supported by the parties in Maine. In particular, 
both appear willing to support the settlement at the proposed 
$81.5 millicn figure. 

There will be Senate hearings on·June 25 and 26, and Secretary 
Andrus will be asked to testify. 

Over a year ago the President authorized spending $37 million 
in Federal money to resolve this dispute. Arguably, the 
Administration can be said to have committed $47 million, 
since Interior agreed in addition to spend $10 million of 
its own appropriation for land purchases for the tribes. 
Nevertheless, even $47 million is a good distance from $81.5 
million. The question that must be addressed within the 
Administration is what our position will be when Secretary 
Andrus testifies. 

* * * * * •' 

At my request, in response to an inquiry from Jim Case, OMB 
has prepared the attached analysis of the Maine legislation. 
This paper takes no position on the several issues raised 
but does point out possible trouble spots. Justice, Interior 
and Treasury also helped prepare the document. We plan to 
use it in an informal briefing for the Maine Congressional 
delegation. 



.. 
iar exceeds the S:l/ nillio;, in nch Federal fundin:; J.Dclr·:)VCO D\' :r1e 

---F~:·~ding Jifl'c:·crlcc stcrJs i'ro1.1 differing amounts o: l:~;:.i :on:a.i;1eci 1n 
t n c set t 1 em en t and t he aver a g c \) e r- acre \'a 1 u at i on of t h. c l and : 

Tribes/State: 300,000 acres x $181.66/acre S54.S ,\1 
Ad::~inistration: 100,000 acres x $100/acre -$10.0 ~l 

$44.5 ~~ 

--~1ajor uncertainty exists concerning effect on Federal programs of the settlement provisions that (1) treat Indian Territory as a municipality under State law -- a unique status found no where else in the United States;l/ (2) require the Federal Government to disregard settlement payments to the tribes, or any State payments to them, '"hen determining individual or tribal eligibility for Federal financial assistance, and (3) provide general tribal an~ .::. .. .:!i':tdual eligibility for State financial assistance programs on the same basis as other municipalities and persons, but Federal payments to the tribes or individual Indians for substantially similar purposes shall be deducted from the amount of State funding provided. 

Could the tribes as municipalities receive more Federal funding than would be the case today where they are treated only as tribes? 

If the State could legally withdraw its medicaid funding for its Indian citizens in anticipation of Indian Health Service (IHS) aid, the in­cremental cost for the IHS is estimated at about $1 million per year in r-1aine, and $285 million per year if this provision establishes a nationwide precedent. 

Federal funding would supplant State funds in other prograns as well, al­though no esti~ates of cost are available. The legislative history for some programs like enployment and training under CETA. or public school assistance under the Johnson - O'Malley Act indicates a clear Congres­sional intent to prevent States from supplanting their o1m funds with Federal dollars. 

Effect of the settlement on the separate allocation formula for Indian tribes under the current general revenue sharing act is uncertain, since the settlement would eliminate provisions in existing Federal law that give special status to the Maine tribes. 

--The settlement would expand Federal tax law to treat as "involuntary conversions", and therefore subject to capital gains deferral, the sale of private land to the Maine Indians pursuant to the settlement, if the proceeds from the sale are used to buy similar land within two years after the year of sale (3 years for business property). The esti­mated Federal tax loss would be $15 million. Existing Federal tax law allows involuntary conversions if the sal~s stern from Federal or State condemnation --/not private lawsuits ··--or out-of-court settle­ments. Enactment of this provision would set a precedent for other Indian claim settle~ents as well as a general expansion of tax deferrals for real estate. 

1/ The settle!ilent defines "Indian Territory" in ~!aine as the current Passamaquoddy and Penobscot reservations plus the first 300,000 acres of land acquired by the U~~· for the tribes in designated, unincorporated areas of the StatP 



--L!clCS the Band Tileet the stand:ud crit2I'l3 Eor a Ft.:ci::::-J.liy 
recognized tribe? 

--\Vhat is the number and location of Band members? (The present estimate 
is that the Band numbers about 350 persons.) 

--Does the Band have a credible land claim pending? (Very little historical 
or anthropological data is currently available to the Federal Government 
on this issue.) 

--What status for the Ban~ does the settlement envisage? (The 
State act does not give "muuicipal" status to the Band nor recog-
nize any power or authority of the Band; however, the proposed 
Federal act "recognizes" the band, and does not specifically revoke 
concomitant tribal power.) Purther, what is the relationship between 
the Band and the Federal Government under the settlement? The Band 
would be eligible for fina11c:i.al benefits to which other tribes may be 
entitled, but their lands would not be subject to any restrictions on 
alienation. The nature of the Federal "trust responsibility" over such 
lands is unclear, since the U.S. would not have any authority with respect 
to their disposition. 

--Although Congress has the authority to recognize the Band as a tribe, 
it would be contrary to positions taken by the U.S. in Federal court 
for the Executive Branch to take a position on the Band's status as a 
tribe without the Band proceeding through the recently initiated Federal 
Acknowledgement Project administered by Interior. This project was im­
plemente&·to enable Indian groups to establish their entitlement to a 
government to government relationship with the U.S. 





?leased to discuss with you today our vlews on S. 2329, the 
Maine Indian Claims Settlement Act of 1980. 

We fully support the concept of a negotiated settlement 
as the means for resolution of the Maine Indian land claims, 
and we hope that S. 2829 will lead to a final settlement of 
these claims. We recognize that a Federal contribution is 
necessary to achieve a ne<:fot~ai:.3d se17t1ement, and we do not 

·object to the contribution proposed by this bill. The 

proposed contribution of $81.5 million is substantially 
higher than the Administration has previously supported. 
Because years of continued litigation would have a severe 
impact on the citizens of Maine, however, and also because 
the settlement proposal is based on the agreement of all 
relevant parties in Maine and should therefore provide a 
lasting solution to this problem, we do not object to the 
Congress providing for the Federal contribution contemplated 
in S. 2 829. 

It would not be responsible for the Administration 
simply to state its general position on this legislation. 
For that reason, we have carefully examined all aspects of 
the proposal in order to ensure that the broad interest of 
the tribes and the United States are well served under it. 



\1!. '' I': \ .'\ ' ; 

Jill \\IIIII. ll\>1 :'i 

FebcJary 6, 1979 

MEMORANDUM FO~ THE FILE 

FROM: DOUG HURON ~ 
RE: Conversation with Torn Tureen 

On February 6 I spoke to Torn Tureen concerning the status of 
the negotiations in Maine. There are two aspects that need 
to be considered--identification of land and the question of 
the state's jurisdiction on that land. 

1. Land. The large landowners have identified 200,000 
acres. Tureen says the cost for some of the land is prohibitive 
and the location of some is poor, but he says that Perkins 
is dealing in good faith. At this t~me, Tureen estimates 
that the average price being askeli is about $150 per acre. 
He says that International Paper, which has put up 100,000 
of the 200,000 acres, is more flexible than the other companies. 
The tribes are considering a joint venture with I.P. under 
which the tribes would own a sawmill. I.P. is also looking 
at the possibility of reducing the price through stumpage 
arrangements, and consideration is being given to the possi­
bility of borrowing money from Interior to help finance the 
purchases. 

Tureen does not believe that there will be a rapid 
solution to these issues. I believe that he may be looking 
for a little more money outright from the Federal government, 
but I told him that this would not be possible. 

2. Jurisdiction. Tureen has not talked to Brennan 
about this since he became governor. He has talked to 
Richard Cohen, the new Attorney General, and he believes 
that Cohen may take a flexible view. He hopes that Kirk 
Studstrup, rather than David Flanagan, will be acting for 
Brennan on this issue; he says that Perkins is trying to get 
Studstrup designated. In the meantime, Attorney General 
Cohen said that he will take the initiative in setting up a 
meeting with Tureen to discuss the jurisdictional issue. 
Tureen believes that the tribes and the state will ultimately 
be able to resolve thisJmatter. 

Tureen mentioned that the Sewell Company should be 
retained to appraise the land, something which Perkins also 
mentioned in his letter. Tureen raised the question whether 
the government will be willing to pay for the appraisal. 



-J.S~:..L:..._: ~\Jrt::·._:~~i ·~\;J:~ .. :·~:l·~l l L i.VO . ...:.~--: :1.1ak.~ ~_;~~::.:::;~ .:o:_· ...lS -~C; 
gP-':- ::.ogP-the:c- ·"'ith !'cr\i:1s and him sometime i:~ t~ie :1c:::.:t ::.·..,;o 
weeks to get an update on the status. He said that it would 
probably make sense, and I think ·,.;e should ::.:c-·: to se~ up a 
meeting fairly soon. 



... 

John Bank~ 
Anthony "Mike" Best 

\binr lndi"n Tribai-Statr Ct>mrni~ion 
Minutes of March 18, 19Y7 \rieeting 

. (. ; :. :·'' : 

MITSC .\1rmbersl'rescn! 

.\1ark Chave~rce 

\ ' 
:c. I '~ 

1-ro.:d Hur!c>y 

P11ul Blsulcll IM~votlng ~oo .. 
Hichard Cohen, M ITSC Ch.1ir 
CIJ v Dol"'\.· 

f'n><.1 MOOT(' fr,·n•·""-8 ~- •'>~· 

F,·,n, Richen 

Other Persons Present 

Diana Scully, MJTSC Executive Din•ctor 
.\1aynnrd Stanley, Passamaquoddy Tribt• ,1t l'~t·.o~,;ant Point 
John Stl'\it'n:>, Govl•rnor, l'assam<~quoddy ::J'rilx· r>tlndi11r. Tovmo;hip 
David Westphal, Acadi<~ FilmVidcCl 

Meeting Convened 

The Morch 18, 1997, mc<?ting of the Mamc Indian Tribl!l-~t<tk Commi..omllll (MITSC>, was held it-i the 
confeJ'('ncc room of tht• M;!inc St.:~t<• l'lanning Office m Aug;~:;l.i. Chair lh:·h,ud Cuhl•n nm''l~ll!d the 
meeting at approximately 1:00PM. 

MITSC Members 

Diana Scully r(>p::>rtcd that Guvl:rnor Kin~·:-~ Offi~ is working .wlivcly m ;m C1ppuintment to Ml'fSC Ill 
replace Matt Manahan. 'fhc terms of j0hn Banks and Mark Ch,1varee both l'XpirL' on M3y 3, 1997. Fred 
Hurley's term expires on December 7, 1997. 

Funding for Wabanaki Center 

M:- Scully reported th<ll Shl' olnd Mr. C'h<IVclrl'<' met ill htil! )oll\\lilry with Ted Mitchell nnd. C<lil 
Sockabasin of lhC' Wabonalo.i c(~nter Cit the Unh·~rsity Of MCiine at OrotlO lO I.'XpiOI'I.' their inkrest" in 

rt'Cti\ing $7,500 from the b<~lnncl' in MITSC's contract with the Mainl' tX!pMtmc>nt_Qf Transportati(l]< 
(MOOT). Mr. Chav;ucc <md Ms. Scully also partlcipat(>d in,, M;•rth 111(!4.'1ing nl tbi'Wilbanaki Cent\!1 

with Penny Plourde from MOOT. All involved in t)lC'S(.' disrus:'ions fclllhilt (I hnk should be developed 
bctwt'Cn the Center and MOOT and thnt the $7,500 <\mid lx· put to cfle~tivl' usc by the CC'nt:r. it wa~ 
mMII!d by john lJilnh, s.:ccndcd /Jy Mnr~ Chtwarcr, uml 'J,•'"··•'!·' umznilf!OIIs!y I·~; MlTSC mrmb:r5 t h11' 
M!TSC shc;ul:i make a pa_',mlmt Pf P.5~iU tc, the Wabamk1 C·•tlo, pn•ui:inl lh.il MDOT and th~ C:-r1tn 
art in aKrcr:rn~nt about lht' u~c of th~ose funds. 

N~w State Hunting Book 

Mike Best stated th.1t tribJI land Is not idenlificd in lh~· IX'Iv ~1111~~ hutlting book. rrd Hurley nored 
th,,t it i5 not in the application. hut it o;lwull1 tiC' in the huntlnf-( lilws book. He ofi~'Tl'cl to look into this . 



Penobscot Ba~in Disch.uf?_~rs Council 

l'ent>hs...\>1 R~epre>t'tll,i"'-'C l'.-1111 ll:~ttk.1 ~.11,: ::;at whC'· :·•r 1\·t">h:"'-\'' B.,,, .. Ut<, ';d;~er~ ·-· t~:,(, ,._.,,. 

lnrmed tlw Pcnob~CC'. 'ldth'•n ill;!l~:·v "d' tnvttrd to p~rlh'tr-'tt' L<ttc"t l},c:· rt·,,::vvd d J.:tt, ~>·''"'·· 

th.H ~~~u~ Penobscot :'liltt<>tl 1~ flltlli.-,mcnt?.Jiy tiiflcrct'l th.~n ,--.rhcr nwmhvr~ ~t.J ~~ c11 O<.~ds "'.th c•thc 
rnen\lx.T~. 11 ~hould rot :X· d mombcr. kC';'lrl'<.<'t.ltJ:tvr Rtsu!u \·.'Tl>tt! olt'LI il~'pc.1i:l~. Llu: the· :',·nt•ho:.cn: 
Nation still was rei<'ctcd. 

John Banl.:s mdicated thill he rcvicwni m.ltrrial from tht· Cou:1ril, including muHJtt>s frotll o.1 fc·w of thc­
mE'E'tings.Hcfound thnt inc-ornxl statement~ wtrebeing maliL'iiNlltt tht· Nation. He noted th<1t \(~tl!l 

max1mum discharge load (T.\1DU standards relate to a riv~.·r. nut tll individual dischar~;n~ 

Chair Cohen liSk<'d how many municipalities are it\\'ol\·ed. C<.•vl·mpr )11ltn Stcvcns <.'OTHTnCillt-d that 

there Is a growing altitude by thl' State of Mr~inc to i~norl' thL' Trilw.s l~.,u~· thl' Tnbcs ln~ small,. <1!1::1 
that the State h8S clo!lc ccmtact with compani~!\. l-It' said Ccorgii1 Pa('ifie J(lwcrs and r.1iSC'!; waters ~nc.l 
this destr~ys hunting. He said tlwrc is a feeling of rcsentnwnt (In the part of industry tl,ward tho! Tnbes 

Mr. Banks expressed annoy<mcc bi..'<.'Oit~\ the 1\-nobscot fln~in Disehar~·rli ('uundl says the Penobscoi 
Nlltion hilS 11 fundamentally diffC'rcnt status and last yea!' (~1vcmor King s.1id thl' Pcnob:l!C0t Nation 
docs not have 11 dlff~ent status. Chair Cohl•n stated thn: lw w11:; t~n('(Juragcd by the GoV{"mor·~ 
appearance at Ml'T'SC'f' Doccmbar 11\I.'!C!Iing and hito C>:prc~~illll tlf .... aqlins to set togcthcl with tht• 
Tribes. · 

Evan Rtchert commc?nt.."CC that Gov('rnor King probabiy wou:d lx· distmtx.'\.1 if a group of govC'rtlfl\l'lll;ll 
entities is freezing out anothl•r guwmmcntal e-ntity. Hl~ :;ilid the St.lll' dol'li not c1pp~:ar tt) ha vt:o 
u\'ersight over the Gluncil, but it is at IL~ast morally, it not kgally, v.tong to lr\X'zc· someone out Mr 
Richert suggi:'St<..-d that som>t>:x· should tnlk with the Miiint· [';('partm~nt of Hnvirvnm~~ntal P~<,tet~ti=··n 
<DEP)· to see what their rt-lationship is to this effort and that MJ'I's¢ write c1 l<!ttc:-r h1 the> Council 
stating thlll it would bt' in thl· bc:~t inlt•rc:;t~ uf th~· rivl'f mld all· partic'ip<mt:; to be inclu'lh·e. 
RepreSt'ntat!ve Bisulca Sllict he would like to S('(' MITSC do this illld Mr. Ridlcrt <J~rccd to chl·•k with 
DEP. 

£vo~n Richert movcJ, Clir• Dorc sc~(l!ldcd, a11d MJTSC •ncn:l><•r,; !.mrmimuuo;/11 R>:rc•cd that Mi'f'SC sha~ld 
~rnd a Ieite~ lo the Penobscot Rrl,:in Di~chargcr$ C<,uncil ~lalitiS thnl it lbt:;~/cJ b,~ iTI the best inlr'rco;ts <Jf 
the river and all participant.~ t{; he inclusive. 

Minutes 

£van Richert moved, Jof111 Batiks seconded, a11d MITSC mc111/>cro; IH11lPiii1(1USiy ''Xf~J It> aJ<>pt t h.: 
minutes of MITSC'6 Dccr.r'lbc~r 20. 7~196 "''~r.lin}l tmd febrowrv 14, 199i tclcc:lllfcrcnce 

Financial Report 

Ms. Scully reported th"<lt tls of !V<~rch' 15.1997, MITSC h.1d ;1 b,1\,1"C'I.'t>f 'S:?l,:>O;j, Sh(' indicated that she 
<')(p<'ClOO the budgl't to be tight f(lr th(' rcmnindcr of the Yl'il! (_ hJir Colwr. <l:>kl'd whclhl'r thcrl' is i\ll~' 
change of getting IH1diltonal dollars for MITSC? Mr. ll.1dH~rt 'c·plicd t}J,1t ~JJitttmal fun< . .b 1:en: not 
rcquc-stoo i11 the budget l>cfort• tlw l.l'f;i~latun: oad that .S7,"i0tl 111 ncw funding ~1st h~d tx'{'n 
appropriated for the current fiscal yNr. lie IIOtoo that tllc Covt'I'Tlllr'$ routing-en('y fund is limltc'd to 
trainmg in economic do:ovek,pmvnL /t1h11 Ranb mP!>cri, l'r"l lfurley 'txcmdcd, and MITSC •ncm~cr$ 
un.ar.imously agreed !(I apnrote rlrc fir.anc;'l'l st.1tw:.:n1 for .\1/T~C jc•r the pr:rii'd f~<llf 1, 19% thcl!tJ:h 
Marek 15, 1997. 



rd~h. ror,·e Recom!TI.t'llliatlOnS 

ti: hi1•!l\:'YiQil__\.'! _[:_:~'.c'J:..::.!i•j,. __ ji.,·J,i!r,·rl~ C''-l:: C.•hvn ,, ,i •I•_ S<. tlk•;.,- .• , '"' 1 ,,,,, ,-:, · dv.: ttl :x· J-'l' 
I" rng t1('l("lJmerlt. Govt'lnor D<•··: C0'1lln,·• lt-d ilr.ll C,•ngl\."'-c .:·dr ~;c•d the• d.-._·,:m,1.- .1!1l'r ,:,r 1: :'C'' h,1,~ i 
,.~,ted cr1 what they thc-ut,:·: 1,.,.,, ~II·.' ·:·,a· •:·.'r'S'C'r- \1: 1 (J~k·rt ,1s:'-loC "·hr:tht r :hl' d'~t:~t'> v-·t·rv \ 
,1rrrovC"d by <..'~ongn:·1-~ or ~--y ,.,,. ::>r-•tl'' c,,,-,,:.- .. or DPre rv 1•lr:d 11•?.1 tht' (0r').,"T•'~~ nl<ld.' ,·h.:ng·c<. wr.er- 1 

tlwy wpre supp0s.ed just'-' :\11:-b.'r ~tdmf' -~llne"~ Sen."! !Or ~·.>II .•m C'0hc·ll 11\lrr•dll;-(·d tl>,' >'rt" 1!'-'011 1 h~ 1 
~ubsNpl·P! fcdcm! laws would 1181 <lppl)· 10 t-he Tnt:x:s In Y1a If)<'. . ___ ./ 

Pt~r.."llmaquoddy Rcprcsent.1tin• 'vlo<JI'(' sa1d thc>re has lxx.·n .1 rna~1r chllng,· in mwrprtitl!titm by th~·l 
Sta!e of the spirit of the Act il!id till' State IS :'lOt followln~ t'm.'ugh on it~ 1•riginol intl•nt. y,. nutl'd 1 ha 1 
communlcati<lns among Govemors and Chtd!! and a mung ot he:- ~til tc and tribill leaders U,avc d ccreasc.i 
and urged a refocusin~ on the ~pint and intent of the Act. Ch.-11~ Cohen observed th<~t there ~~ 11 :;~.-gmenl 
111 !>Ute government that ~ys if it ;s n<•t in the Settlement. 11 c'''liHll tx.·. H.t· i\Jdc·d th,;t this I~ n(lt wh'lt 
wa5 expected. Representa!ivc Moore a::kcd that the Tribe-~ h,wc tx-...'~11 tole thdt the:,• got ....-hat tlky ' 

i wanted ;md now they should go nw11y. ~ 

Mr. Banks indicated that he· has lx>ctt fru:;rratcd a!' a M ITSC n'll.mber lx·cau!a? w)ten MITSC comc.>s up 
with .-sn intcrprt.!lation of th{· 5l!ttlcm<·:>l, it is ignored. MJTSC spc1ldl; a lt1t ,,( mtlfll'Y ilnd tinw spirmin); 
whl'els. He said the Scllieml•nt i5. nN working 11nd another advi~-;1ry group will net change t_!l<H. 

#12. Annya! Aascmh!ypfGovt'I'!\OTSiiDd_Chiefs. [No comment.~. 1 

~3, Adyjspcy Committss. Exprc>ssmg cono..'m about Cf(!ating i\ compcli~g t.•ntily. Chair Coi'K'n said 
MITSC wUI appoint the Ccunmlttet'. Ht· said he has m..,, awum1 g(wornn'l('nt too long and has ~'<.!'' 
things take on a life of their own. He notL'XI that tht concept is a good id~. bu! wondered wh~thc·r at is 
necessary to lcgialatc this into cxistl!ne<'. 

Mr Rkhl•rt n.•spondt>d lhatlhL· purpo:>e oi thP Ad\'Isory Committee is to ~ui!d a bridge betw['('n MITSC 
and the Legislature and to irwlJIVl' the Mkmacs and Ma!i~cct;. in 01 mof\· f,•rmal WilY· H(• cumn\l'nl!-d 
that if the Lcgislatun.• is goint to lake MITSC more SN;<>usl~·, the Ac.!Yisorv Committe<.' must be in 
legislation. Representativ<.> Bisu!ca sa!d thb wuuld begm to rq~licate wl•at the Department o( Indian 
Affair~> wed to do. Then· wt•uld tx.• n plrocr for Mictna•~ ard Mr. Iisee!~ i\nd an <•ppt•rtunity to bring in 
other expertise. He noted that :"v11TSC hi!~ nur dorx· many of rht: thin~~ t!,at it c·:lllld hi!VE, l)C('JU,;e of a 
lack of expertise. 

Chair Cohen indicated that <;ir.c<> MITSC appoints the rrx·mbc•r;; of tlw Ad\·isory Committ~. it als11 
sh~Ju!ct receive any funding for it c1nd should appoint .-my pt•rs,ymel to ;;uf'l-"'rt it. lie said thllt section~ 
4,5,7,and 9 should tt· dl'lt·t~d from LD 12&:1 (the bill to crt:atc the AdvjS<llV Cc•mmittt·~·-• Mr Richert 
~id thl' Advisory Committee would rl'ol'<!l when Ml'l:,t: mcd~ rH\d wou~l b(. an ()Uter ~irclc of MITSC. 
Mr. Banks asked how Is this diff(·rt•nt than what MITSC do<.':: now7 (triiir Ct•hen _~!rcSS<.'I.i thai the 
intent of the Task Fore<> was not to have twu ~pariltc orga11i:<.<.tions. l:iv.m ngrc<(>J ~tht~t S<.·;~tJ-lns 4.5,7. 
and 9 should be deleted from I.J) 1269 nnd said an appropriati,ln also i:- tlG<:d{·d. 

Rl'prt!ll«!ntalin~ Bi!!uka llllid the- PcnobSC01 Nation will suppon the kgitlalilln Repn.:~nt~tivC' Mt'tOT'C 
said the Passamaquoddy Trib" prc•h<ll:>ly will nut opp(l~.' ID 126~. but' it wili n\!t bring suh:·t•ntidl 
c-hange'. GovC'mor Dare Mid, first, thc.~e must ["'(> il look at the b.lstc rmbkm~ of •he SC'ttlemc:\1 act a:~d 
rore iS..'Iucs must bc 11dct rcssd. 

It was maved by Evar; R1chcrt. scc(Jndcd hy Fred Hurley :,, Sll!'f'·•rt L.P 7 26:1 u;,l/: ti-l!' n~151n_11 uf scctiurrs 
4-. 5, 7, and 9 and, if no funds are ·IPP'''JniufPI1, the acisin:; tj ,,. ·:i,m H. 'rJ.re t_-!llt' WIIS 5111 fat•or 11ml 2 
or1posed. 

114. Su,p"'mtn~ ood Strenj!ths:n.l~ thr MITS('. Cuvcmc•r Dorc nskcd atx1u! the chJnf,l in MITSC's quLIIWTl 
rL-quirt·~nt 1n LD 1269. I-IC' :;aid tXJth l'as~mdqu0dd y ('.(1vv:-"m''\::- sh{HI ld tx· prl'~·nt in urdl·r t(l ha \'(: ,1 



~..:t1 fUf7\. Mtk~ tl-,·~t >.J:d ~-, ... •'d.'l\,'~ L· It,'!; l(: :·1.::, \OtC' C0\'('["'1, 1 1 ;.,'[~,_·:'-Ill: .·i:\ .. dtr;:--. :~· \~~-~(, -~-\.'U ,; 

be app~cvcd. 

(h.'llr ((>"l<.'r, JSk~...j h~ .· '.11':':-\._ IIL'ii•lx-r:- (::1: d::o,:: IbiS l\1r. 1-: ,. L':l ,\II.' ~-\r f-lrii:c_' ,,,,,~ :~e· ,. ·. 1 ·-'" ,1 

b..• !'() r:·,,b;,.;ri :I ,!llern.llc:; .1~-c ~!lowE-d '!h('IL' "'"s cun:·Ot'i\1' llf1 lh ·, P'":o: U '-''·'' •:r:t·:·.: v-, ~- ;·,. ·: 
Richrrt tr s:..;pport the r:ric!!O•: •'' 11:.- qll<•nun rcqJJirtmcnr 1ryra:·:~/,,n frcn• l.D J26S' a.':".;.; :, :ih .' 11c c•:J,,., 
chilr:~~ p~~.,ously l!Oicd (J~ I ':!:l' r': Wl;'t~ .:. Cal;C·.J~ cy t t-.1'? rb-~i~d·n•ql.0dd-, ~;3;.: :.:.: i ~JA,"".'_:'; .. 1 

Govel'T'or Dorc indicat<'d !hat LD 1'269 is not adequete and _just adch nnt11hc-r I,1Yl'' l'f burL'<1UUrl<'Y· !-1~ 

said the bills submitted to the Lcglsiaturc by the Passamaq\Hlddy Tnl'~<.' .1rc thr rcmcxly·C.:h~ir Cvhcn 
responde-d that LD J269 will pas~ one w,,y or another and said he h~·r~~~ '\<•u can se\' )'Our wa/ clea: •o 
support this.N Representative Moore said th(· Tribe has t>eriou~ JSSL.!es with the Task Fore.::' and th:s bill 
does nothing. Chair Cohen said the purpose or th<· Advisory Committee i:; to givt v!ITSC rapport :~rd 
credibility with the Lrgisli1tun·. l<cprescntative Bisulca ~id the Ta~k ror;.'C did not go fa: enough a1~d 
to achieve consensus it had to let ~orne things go. Mr. Hurley stated that LD 1269 addresses t!1e bel< ol 
connection M!TSC has had with the Legislature and Ei'(ceutiw over many ycMs. Representative M;,l(,l:-~ 
said this is a step forward, but is not enough and Is a waste of time. Mr. Bank~ c·c.1ncurn-'d. Gov~"iT.or Don:> 
e}Cpressed concern that MJTSC censored what went out to the p11blic. 

Evan Richert moved, Fred Hurlt'J seconded, and MITSC mr./11/JI!rs untmimously agreed to .~upporl a r1 

amended ''ersion ofi..D 7269, deleting $CCiions 1, 4, 5, 7, rmd 9 and, if 110 fwitls llrt 11p1'r~Jprialtd, dtlelir.g 
of section 8. Mr. Best requested that Representative M<X,rc's comments bc;rcflectcd in the minutes. 

MITSC members decided to return later to the discussion o( Ta~ Force recon\mcndations. 

MITSC Bylaws 

Mr. Richert said MJTSC needs to revise its bylaws to 1\llow alternate!i. Mr. Hurley rtskrd whether 
MITSC should change the public comment provisions in its bylaw!> relating to placing land in trust? 
Chair Cohen said MITSC members should get :my bylaws ch<'nges they wauld like to s<.'C to Ms. Scuily. 

Passamaquoddy Bills 

Ll)%4 (Piacin& LAnd in Trust in Albany Iownshjp). Chair CohC'n said tha1 MITSC's bylaws indicate 
that MITSC cannot give a r('('ommendatiol\ t:ntil it goes through certain procroul'('s to allow k•r public 
comment. Governor Dore said 18 acres in Albany Towll.5hip already AI"(' in.tru5t and the Passamaquoddy 
Tribe wo.ntJ to odd around 50 ClCr~ m(IT'C', It was t~grccd that M/T$C W(ltt14 fC1li<IW it~ bylaw~. ir:dudir;g 
plllcing lesal ads to sui: public comment. 

Other Bflls beforr Judiciary Comrni!~- Representative Moore sai~ :I docs r{ot mat!er to 1 he 
Passamaquoddy Tribe! whether or not MITSC takes a position on Its bflh. Mr. Bank~ n~ked whether t h l' 
Tribe would like MITSC to take up th('SC bills? Representative Moore re-plied that soonc.'l' (Tr later 
people willuk for MITSC's opinion. 

LD955 <Oum&in~ PJpce Names). Chair Cohen asked who nan)('!; thmgs txJw? Mr. Hurley rl.'p!ted that 
the U.S. Geological Survey plays a role in this. Reprcfoent<'tivc Moore t:;a:d iln amci1dmcn: might be 
offered toLD 9.5~ to go oulsidc Pnssamaqunddy Territory to change n;m1es. C.u;amn Durc moC~cd , M ,·k ~ 
Best seconded, arui M/TSC members unaMimously agreed to support LD 951. 

LD 956 (Repealin& 30 MRSA §fl204). Mr. Richert said the King Administration is opposed to LD 956. 
Chair Cohen said §6204 was fundamentRI at the time of the S!att' going .long with the S<!ttll'm<.'nt Act. 
In effect, repeal of this provi~ion would take away a lot of thl' Lilnd Clai/!1s Act. l<~presentaliv<: Moore 
said that §6204 Is u9C'd to club lh<' Pnssamaquoddy Tribe an.j is usc.-d as a too! to diminish cuh;ral 
mtegr!ty. Recognizing th11t this bli\nkct rcpe11l is n mdical ch<lngc, he s<1ki the Tribe woul<i 1\'C'iC'Om~ 41 

4 



trdf\-"'1~1(lnftl f'~<~n,od f('"\!'" r/:~:-, {!\,'\('(:\• ('h3tr ("ilhl'! ~,{1..._~ cl-., d)\'~~'" ,tl JJJ.\\:l J, I 1_\i\ .:1"1\ ,',!,IJ~::-- 1 I 

·;·,,t><_. :>t'\.'ds ll> 1.1kc 111"\c:thu .1~Tru.1ch f~•'rrL'Scnt.1:li'C \!;,,,,,. '·"J hf· 1.< tr-. '"~ ''' :·r,.,,~r: J:·. '"'f)k ''a~· 
o.;ituctlo~: dnl1 if t"1r l.l·_~J~Iu: .. t· ·,-till''"· lltl~ dt)I.Vn 1! ;-h\1.·.~ !l1.1l tr l.T\. :~ f\,. 1n: ~._· 

~.-lr Banks Sidled t'ut 111 •:lll"ri•llml·nta: 1~1\d nurH[;i'l~l'l'l, ti>'' rq'<-'·11 v.·. \J!·i :c :)(>".'<' il l~t ,,, ~0!'\.IL!S ·"' 
at:>oc: law~. TherL' is;! lx•dy •.•1 lt•dcrilllclw that af'plil'~ 11• <•!h·'r IL'Jcr.;:h r.,,,l~IU~ t! ,r.,·.,; !.lr :.lJn~, 
s.u,i the 1nte1.1 of th..: Svttk•nvr't Act with n'S)X'('I Ill r>.11ural >(',..•:JrCl':> ,.:,,;,agc:ncnt lt·,c,udps 
inwn;istCfXI('III Ucl\.v~X•n Ieder~! .1nd stall' 1aws. HIC agrc('(i t ~-·''· ·epcJ' :I ~,,211~ J<w.~,; nnt >DnJ a g1•Y..: 
;:-ha nee of getting !hrough and rill ted th.~t t h<' Penohsc;)t,; h il , .. _. h·c'l\ h,1 vi n!'- th,· ,.., mt· k 1 nd;: ._,r <l 1::-<:u~ SILIJ".5 
that the Passamaquoddy Tribe· ha~ been h11vlng. -

Go,·ernor StcvC'nS comnwntcd that the ra:-samaquoddy Tribe is ~tllndin~ firm itnd thll! t,l\<.'fl' h.ld lX'C'I\ ,) 
lot of turmoU wlth a H'<'l:nt idw t•nf{lrccmcnt incident. H(' :<.:~i,1 the Ttil~ htci tn('t 1<vith C'.owmM Kmg. 
whc> ~id the· Trib.:> should negotlat.:> with the Dcpartnlel\t of \1Mitw Rl'Sl•tJrCl'!' (DMR). The n<:'goiiiltor~ 
came t:p with an agn;,emcnt, wh•ch th('n was rc>jcrted by Cm-.:rr" >r King. Mr:sc w.1s not 1!1vr.lv~d. 

Mr. Bt.-5! noted that the St11tc nlw.ws a<>ks whethl~r it b in thC' Scttlt.:'mC'!H. Act and that the> 
Pa!i~rrn~quoddy Tri!Y.: "wc·nt lht' long ;nile" to accommodate the Stall'. H(' point;:d out that Gnv\.'m:Jr 
King said a btl! should J.'l' in ,,nd thnt the 'l'rit'le had put the bill in, l'll.ll thrn th<> GovemM and DMR 
opposed it. DMR did not subm11 legislation. 

ReprcK.'tltativc Moor~ said the l'assamayuoddy Tribe wants dialogue and communknlion nlxmt S6204; , 
they have an obligation and on.' sv.'Oill to do this. He a~kl·d who m)(~ (11'1 in:.cpitrabllity in thc Maine 
Indian Claims Settlement Act-should this be in the Tribt!'tt forum or the State's forum? Chair C<•h(m 
said he is willing to w(lrk hard Mr. Richert C(lmmt"Tltcd that th(' H!f."l.'rtl mund of ~~~~~ Wlll('r disclls..'iions 
were never brought before MliSC. He :;aid hco ,., .. ould talk wit I; th.:.· Gowt:wr. 

RcprCII(.mtativc Mool'l' said the Tri~ I~ subjected to double til:k. Th(' fX.'ct'n\ cotnltcr proposal by th1~ 
State is an Insult to the Tribe. Mr. Best said when he W<iS nwolvcd in nrg011at•ons, all pl--:-S('I11 
understood what was lx>:ing ~!lid. He said Govt'nlnr Kin~ shPuld be ddar wilh hi-; staff about thusL· 
negoti11tions. Reprcsentativ{~ \-!(l(lfl.• ttd,led that they had tel: thing$ WL'I"l' ~oing well with the! r 
pr1"'posal. Mr. Bc~t said the Passamaquoddy Tribe is not oblig.1!l'd I<> I\·11TSC ;md they nrc tired of 
gc·tting their ll'gs cut off. 

Govc·rnor Dorc noted that the T"rib(•:-; <trc not cnnsulled on laws p.)Ssl't.i by I he StatC' "''d that tht·ir culture 
and way of Ji(c i\n' violc1ted by lhe:w lilws. He s.1id stc1te 1.1ws should gel otf Pnssamaquoddy l<~nd, 
especially If they viulat(_' l'itss.lmilquoddy C1llhm·. H<' ilddl'zl th;il :-;lit watt•r fishing, housing 
authorities, and other art~.ts w~~rt· ntll part of thC' S..~ltiC'ment .-\ct. ltC'ptcSl:nlidivr Mt101't' Ntid. 011 its 
face, re~41 of §6204 Is il drilst!c mcasurr. 'l'ht.' l'ilssanMqt:odcly Tnbl' w;•uld ih"ll'pt iln iliTK'llCIC'd version, 
and they want dialogu(•. · 

Rcp:-cst'nl~ti~·l' Bisulc.1 comnll~nt~~ thiit Passmnaquojdy t'xpN:cnces nr~ tul lll~iqur. HP said tho Ktng 
Administration has crC'AI('d a wringer, i:. pt•rcdvL'd as arb1lrary ,111d lwavy-h.1nded, and offers 11:1 
hon~t treatment of the tssut•s 

Mr. Richert pointed out that things !hilt have (ntT'I(' tx~fon· ~11T~C have· gotll·n d<'t'l~nt trt•iltment and 
thing:~ tho! do not (X)~ bl'f<>rc MITSC can crca!C' disaste-r. I k haj I<J'I;"•il,·n !11.11 ti1_C'r<:; .were· dis.cu..-,-;'1"'~ 
t;oing on about ab:natt·d Juts ill lndlill\ Town~hlp, but the J\dn•;ni,trJtit!!\ ·.,-.,~ r<prx·J for dui11g nothing. 
He:.~~tdthcCrc~tPondsTaskrorr<'indudedarccomm·:·nJ;ni"n :to t-xO":r.;--•: ;1ater9 i:· In<li«n 
T~u:!.tcry, pending r"'~-cTutu::nd~ti.::;n::; :)y ~~.TT~o~:J. bllltl'l' 1\·.,,Jb;-.;."tJI ~.1til'il rck:'ctcd thi&. Mr. 
Richert observed that MITSC gds involved at the- lc1il en:.i (I{ i~~uc-s ilr,(l docs not hiiV<' a cltann· woo 
things tJP front. Cha~rCohenurged cvery<ll1l' tl> gt'! is~tt·o.; lx•f,ll\' \11T5C ~ilrly <ll>~i tl' enlist the supf'or: 
of people like Mr. Richert. 

MeyTH!ITd Stanley indtcat('{! th!lt wh,·n ht• grew up, ri\55<-lll\.l<.jlll.dJy Tr>b.tl \1('mtxn- JHJ ntll h~ \"(' 
w<.~rdens to dl·al with and inhl'rcnt ri~hts were not legi~J,tn1 1-'c ><lid 1'(1 C>r\C' c.lliK .111d gcl\•C· till' Sl<~tt· 
the rig~: to 5<1Y thnt he C'dru;t,t liv(' ri!' iiDllrigmi!l nghts Scllt \\"i\ll'r WJS l"o(ll J'.lrt oi :hc pot. He r.ol,\.i 



thc1~ he has ~- .~:A ·1 · :. ~ ·., ,,f.. \' 1:! :hll 

pea~.·dul ,,·a; c-1 ;~(r 1,11 .:..: . .,,·," J,/..,.' · v, h.1t 

:r·_!t)l·med thcrc· cct:--. ~~-- r·,c, ~-p~,.,. ~·: £,' :. ~r 1~11' 

'l 
L'hdlr Co :---.en snij A (I! -~,:1 :• :~,- 1,_

1 l>\' ('Y_,!\'JI\f.; '(• \~ :" '-,( rc.:pn'~li1:.1tl\"~· p ·~- =-~ ~~11\~ the k' 1' I 
A.Jml!l:5tratiund,'<'' ''': \,·.~nt ·~.]~;'~ Jl>l;->}v,·,: 111 cJt:.cu~'"'" J;,·r>rc·,,·nt!IJ\c \1,>.'1\' >.liJ lh:· c;:Jilc 1'\ 'I 

bdck alrc•ady :~d" ~i.·ll b~n~;,.,, l','h· .-.·11: f~> •t' Cha:r (,,j,,·l ~at.i ha h tn.tn~; ., md\...(· .\11T~C 11:or.· 
1 

ef!t>el! v_e _f_o_r_t~(' }!IQt'S_cl r.cJ _,.-',· D"0-'i' _·cl_~t· ,Ju,:_ltl'_l ~lp<.:~-P-t\q Jl:_'.<el Lc ).;l-vt'-D t:-,._\\'1-,ll f\.-rl C-hd-1\l'C-lO-·,,.,,,, ,_~-11-'_ tf-, -­
in. 1-lr said he JS n<.Jt guing lc> af-'rt'V Wltll t'vc:rything. bui the <:.rttlt'lllc't1t At'l ~~,; ltvJn}; dc)...1.1nle'!ll iiiJ<-1 

that is why MITSC was crc:~tr.J. 1\ir Bc~t !'<lid he lik<·~ w give· st•wnd rh•ncT~ for discu~~ion. but hL· ~~en 
ashortfu~. -

LD 957 and LD %6 CTrjba! Court Bitlcl Mr. I:X~st s11id thcr(' <~rc '"' rqkret.1ssitm ... for nl)n-tr:b~l peopiL· 
and, for trlhal people. it rs gf·i'1g (>IX' wa>- -tribal pt_"l~pll· rn1;~1 ahiJv hy n,Jn·trib.1l laws. but nun-trib,ll 
members do not hdvt: t\.J ~bidl' by ;nhol law~. Chc~1r Cohen asked l\1s. 5<-uilv :n communiwlc to ! he 
Judiciary Commilt('(' that MI'!'SC ran out of t1mc to discu~!i tht'se hills. 

Adjournment 

The meeting adjourrwd 111 approxun.:~tcly 4:00P.M. 



MAli\JE iNDIA~'\/ TRIBAL-STATE COMfvHSSIOt\ 

Tlle Honorable Angu~ K1ng 
Governor of r-.ume 
1 St.ate House St.aLion 
Augu9ta, Maine 04333 

Dear Angus: 

As you lenow, I was 9el(:(.:taJ by lhc Mame ln~an Tribal·Swte Commission (!vfiTSC) as its chlilr in.lhc 

Iauer plltt of December. Because of a ~englhy illne~. I have not been able w Carr)' out the agenda I had set f~ myself 
to make MlTSC a more effective vo1c~ in dcalm~;: w1th Indian alTIUS'S a~ cont.etnplnted by the 1980 Milne J.Mia.'1 

Claims Settlement Acl. 

lt is cle<~r to me now, afkr looking 111 lh·; work of MITSC since 1980 mld talking to individual members, 
lhal MITSC has bc.cn.a failure in resolving triblll-st.ate issues afTccLing Maine's.pcoplc. This conclusion in no woy 
should be inteqre&ed to malign current or former MITSC members or o;.~r ~tderful ExecutiYe D.irect~. Diana 
Scully. 

Meeting minutes over the years rellcalhc ractl.hat it has been ulnt~ elways the Tribes who b:ing issues 

before MITSC. Rarely has tbe Swe done so. The Tribes are :uking why ·UJey ~kl use MITSC, when lhe Slilte 
tcnt1s to overlook this forum. They arc becoming more impatient aboul siuing tn MITSC meetings. when they ~ 
that MITSC is not "in the loop" on the import.llllt decisions and ac\ior.s affecting them. 

AI our meeting o( June 5. I offcn:.d a proposal which I llelie11e w1ll ttakc MITSC' an cfft-(;tiv~ \IOtce in 
playing 111:: role conaempla~ed by rhe SeuJemcnt Act The proposal meL wit11 uminimous approval by ltiQSC mcm~rs 

present. Passamaquoddy par.jcipan18 from Indian Town:~hip k:ft ttu; mecung before the lliscussion of the proposal 
because they need~ to respond to urgem tclephon~ call~; from <heir community. : 

Simply put.lhe propos;~! is that before ~IOitc <II'Cil(;J~ lake w1y c.cuon at'fccting tire Tribes, they should mee< 
with MITSC. reVJew the int.cndcd action, a11d give ~ITSC the upponunit)' to drscuss the !meneod acbon ~ 
possibly .ruggut <~ltemativc actions. I would hope lhls could be ill.:~:~nnplishod by E.\e~;utive Older. if. of course, a 
sUite action require.'i prior secr~y. ttm; pmpo>al would not apply. I w1ll be making the s11mc proposal to !he Tribal 
Governors WJj Chie-fs as to actions by lhc Tri~s that have a "irc::t impoct en s:&~tc ur f;.dct"iil govcmmcntal enti\X.s. 

In no way is this proposal inle.nded Lo su1;gest \.hat MITSC wwkl h!!v~ any ~cw power over SU!le agenCIC$ 

or the Tribe~. However, for tt.e first time. theie would be an ai:emativc dispute ~lution mechanism--to be u~ IC' 

defuse the very seriou~ attiladcslhat cum:ntly arc (\i.:veiuping into some very nei$ti"c cor.frr>n~onalac4ions. 

I had hoped to meet with you ~-r;;onally by now to disc~~ my pcrstxclive of MITSC. However, as )'0\J 

k.now, I hav~ been in the hospital for four months. ram on my wsy to Mouhl Sinlli Hospital tr. New York w 
finally !"eSOive my current health problems. I want to tlumk both Mary uod yoll for your kind notes, and l hope to 

schedule 11 meeting with you upon my return . 

.;:..:· Tnt>AJ Governors and Chiefs 
\1ITSC Members 
John M.R. Paterson 

P 0 Be' 87 '-i:JIIow~/1 r'.,.f-Jmf 043C' ?07 !62.2-481 ') 
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(first of two articles) 

By Deborah DuBrule 

Posted ·warnings against eating the 
fish dot the river banks at Indian 
Island. Thiny miles downstream 

from the Lincoln Pulp and Paper mill, 
the few species that now live or venture 
into the waters surrounding the Penob­
scot Nation's reservation contain PCBs 
and mercury, as well as dioxin, one of 
the world's most toxic substances. 

:·we have inland fishing rights," 
explw_ns the Penobscot Nation's repre­
se_ntabve to the Maine Legislature, Paul 
B1sulca. "We ju~t can't enjoy them 
because the fish are so contaminated that 
we can't eat them. Our water doesn't 
meet state water quality standards." 

The Nation has called in the federal 
government, which has responsibility for 
protecting Native rights and resources. 

Downeast, the Passamaquoddy 
government has virtually posted its 
Washington County territories against 
trespass by non-tribal members. Last 
October, marine wardens seized gear and 
charged three tribesmen with violating 
state fishing laws. Gripped in a dispute 
over state jurisdiction and saltwater fish­
ing rights for more than a year, Passa­
maquoddy representative F.r:ed .. Moore 
warns that if the state continues to 
"harass" Natives, "it can plan on arrest­
ing the entire tribal government because 
that's who'll be out here fishing." 

"Our rights were granted by the 
creator, not the State of Maine," adds Lt. 
Governor William Eric Altvater at the 
Pleasant Point Reservation bordering 
Passamaquoddy Bay. "We don't need the 
state's holy water on a piece of paper to 
do what we've been doing for thousands 
of years. The Europeans have only been 
fishing here for the last three or four 
centuries." 

Rather than engaging in ceremonial 
dances honoring close working ties with 
the state. both 'tribes are locked in litiga­
tion over conflicts that have emerged 
since they and the state signed the 
T...,M;...,., T ... ...,,-i r1 .... : .... , .. , .... tt1,...,...,.,. ... ,.,, 1\rt ;n 

Indian Island (Christopher Ayres phot;) 

divided, or more contentious, than over 
fisheries: The Penobscots have waged 
the battle inland; tl)e Passamaquoddies 
are skirmishing along the coast. 

Initially hailed as a bridge between 
governments, the 1980 Jaw has become 
the bane of tribal sovereignty and abo­
riginal rights; a carbuncle for state and 
big blJ\iness policy makers historically 
at odds with tribal and environmental 
interests, and who are unaccustomed to 
Native involvement in decision making. 

A troubled legacy 

Prompted by a 1794 treaty discovered 
in a shoe box at the Indian Township 
reservation, the settlement act focused 
on federal compensation for Indian 
lands that were acquired by Massa­
c~usetts and Maine without congres­
siOnal approval. That land consisted of 
nearly two-thir<:\s of the State of Maine. 

The agreelnent also established a 
new legal relationship between the state 
and the Penobscot Nation and the 
Passamaquoddy Tribe, the two principal 
tribal players in negotiations who had 
won recognition by the federal govern­
ment just five years earlier. 

Until 1975, Maine's Natives were 
viewed as wards of the state. Unlike 
ma~y "federal" tribes which enjoy 
nauon-wi thin-a-nation' status, Maine 
tribes have a "unique relationship where 
state law applies more broadly," accord­
ing to Assistant Attorney General 
Thomas Warren. "The law says that, 
unless it's specified in the settlement 
act, the tribes are subject to state laws to 
the same extent as any other persons." 

The ancestors of Maine's four sur­
viving tribes have hunted and fished 
here for more than 11,000 years. In the 
early 1600s, 32,000 natives lived in 
what is now Maine and Canada's 
Maritime Provinces. Ninety percent of 
that population died between 1616 and 
1619 - from disease, war, and f.orced 
migrations. Roughly 6,000 souls com· 
prise Maine'.s Indian population today, 
tnclud1ng M1cmacs and Maliseets who 
enjoy separate federal agreements. 
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11;.::.1.:-. \'ll tl . ..: ,'tli~r h::; .l .. LJ..: '['t:!kd ,,ut 
lllUI~-.11~1). ~.~ 1th ~~1,.'\l(•il' L'f w:.~tcr :11/ot­

l..:d 11, th~ JUrJ$dictwn \,f th~ lnht.:s. th..: 
sL.Il~. dr the \1Jin~-lnJ1;111 Tr1bal State 
Commission (~11TSC), the intergovern­
mental body created by the settlement to 
regulate certain waters and to review the 
effectiveness of the law. 

"How can any thinking person look 
at the inconsistency - all the detail in 
that section dealing with inland fishing 
- and believe we would have signed 
away our saltwater and natural resource 
rights without a word?" asks Moore. 

"Clearly there is a divided opinion 
with the attorney general's office among 
people who were not involved in those 
negotiations," observes MITSC's new 
dlairman, Richard Cohen, former attor­
ney general-for the state and the lead 
negotiator in the settlement. wThere 
seems to be. a belief that the Indian Land 
Claims Settlement Act was signed and 

· that it's carved in stone. 1ben: has to be 
some disabusing of that. 

"There were many issues, includ­
ing fishing rights, that were subject to 
discussion and further legislation at that 
time," recalls Cohen. "It's one reason 
why the Commission was set up. 
(Marine fishing rights I were not an issue 
that was foreclosed or precluded by the 
Maine Implementing Act [a pan of the 
settlement agreement] of 1980." 

Nevertheless, Governor Angus King's 
chief counsel, Elizabeth Butler, said, 
"The State of Maine has the regulatory 
authority for protection of stocks and 
access by all Maine citizens to that stock, 
whether they're Indian or non-Indian." 

Responding to repeated tribal 
assertions that King had refused to 
engage in discussion about native fish­
ing rights and management authority, 
Butler said that the administration had 
made wevery effon to meet with tribes to 
discuss matters of concern. Trying to 

; explore creative ways to decrease fric-
tion between tribes and the state is 
something we take very seriously. At the 
same time, we have a duty to faithfully 
execute the laws of Maine." 

-A river runs around it 

For the last 150 years, the Penob­
scot Nation has silently watched as dams 
sprouted around its one-by-three-mile 
reservation, controlling the movement of 
both water and fish. Logs from timber 
harvests clogged the river, later replaced by 
raw sewage and effluent from ta11neries, 
slaughterhouses, and paper mills that 
nearly halted the run of anadromous fish. 

Silent no longer, the Penobscot 
Nation has challenged the state and 
industry over the release of dioxins into 
the Penobscot River. the re-licensing of 
lhrns th:ll hJve dried up riverbeds. tile 
1nadcquacy of old fishways that arc cur­
tailing Atlantic salmon restoration 
efforts, and the construction of a new 
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Jtsch:trg~ permit issuc:d 111 L1;1.:oln Pulp 
anJ P:1pa on grounJs th:u 11 Ji/ov. ~ the 
release of dioxin into the Penobscol 
River. The chlorine-free paper bleaching 
process favored by the tribe would 
release no dioxin. Mill representatives 
have said that they are significantly cut­
ting back on dioxin discharges and that 
the chlorine-free alternative is too costly. 

The Attorney General's office 
issued a letter o~ June 3 to the US 
Environmental Protection Agency 
(EPA) that states, "The Nation has no 
guarantee of... quantity and quality of 
fish other than that of every other citizen 
of the State." The letter also points out 
that fish were fewer and more contami­
nated in 1980; guarantees of quality &l!d 
quantity weren't part of the land claims 
settlemenL 

Maine's Bureau of Health issued 
various fish consumption advisories on 
nine bodies of water in March, including 
the Penobscot, because of mercury, 
PCBs and dioxins. Deputy Director 
Philip Haines e1[plained that "only one 
percent of dioxin comes from paper 
mills. Most are airborne and are pro­
duced by medical waste incinerators 
burning plastic." 

""Thal"s a red herring ... charges 
Bisulca. "'That one percent is a national 
figure. The heaviest concentrations of 
dioxin occur in the Great Lakes states, the 
Pacific Northwest, and the state of Maine 
where the big Kraft mills are located, and 

In disputes 
over fish 

and rivers, 
Maine 

Indians 
playa 

growing 
role 

this poison bioaccumula1es in organisms 
close to the source. Kansas. for example, 
has zero dioxin other than that which 
occurs naturally. There are no Kraft mills 
in Kansas. Airborne levels are minus­
cule." Maine has seven Kraft mills. 

A measure 'J'Onsorcd by Gov. Angus 
K1ng <Jnd passed by the l.c~~~!Jturc aJd­
rcsscd lowered levels ol JJOxin down­
stream from Kraft mills. "L1ke lead and 
asbeslus, dioxin production is something 
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Hydro's Basin Mills dam proJect ho' 
stood as one of the most contentious bat­
tles being waged between the tribe and 
the state. Of all the Atlantic salmon lhat 
relum to New England, 70 to 80 percent 
swim to the Penobscot. the nation's 
"nagship restoration river," according to 
the US. Fish and Wildlife Service. 
Already, fish must navigate past five 
existing dams, equipped with often-out­
dated fish passage, to spawn. 

The EPA gave the project the worst 
environmental impact rating it could, yet 
the state approved it. 

wwe've told the state that we're not 
here to impede economic development," 
explains Bisulca. wwe want the state to 
realize the effect of its actions on the tribe. 
But the state countered that it could do 
whatever it wanted -I didn't want to go 
to the feds, but we weren't getting any­
where with the state," he says, referring to 
his initiative to successfully involve the US 
oepanment of the Interior in the dispute. 

"Building a new dam is going to 
seriously jeopardize our fishing rights 
and desuoy any hope of restoring self­
sustaining Atlantic Salmon runs," he 
added. ··u seems to me that enhancing 

the quality and quantity of fish in the river 
would serve the tribe and the state. The 
Penobscot could be a prerilier fishery, a 
boon to the state's economy. We have diff­
erent opinions about our fishing rights. 

Let's not let that interfere with our stud­
ies of the fishery and any joint efforts we 
can undertake to improve the resource." 

Conservation groups and sports 
fishermen consistently lauded the 
Penobscots as leaders in helping to 
res lore health to the Penobscot Ri vcr. 

"They've been our very ~trong 
allies." said Don Shields, dliCf sroke'>­
person for the Penobscot Ri vcr Coal­
ition. which is comprised of nJtional, 
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_ Sn·cral years ago, the Penohscot 
Notion's Depanment of Natural Resources 
(DN R) negotiated an agreement with 
Maine's Department of Environmental 
PrOtection to monitor water quality along 
the river and its tributaries, and with the 
Department of Inland Fisheries and 
Wildlife for the management of fish in 1he 
river. "We're really just staning to develop 
programs and getting involved in all the 
proceedings that affect the river," explains 
director John Banks, who has headed the 
DNR, which boasts a staff of 25, for 17 
years. "!t gives us a chance to review 
state fisheries management proposals 
and consult with the state on those." 

Bisulca said the tribe had devel­
oped a good working relationship with 
Maine's Department of Environmental 
Protection, as well as an improved asso­
ciation with the Department of Inland 
Fisheries and Wildlife (IFW). 

"I don't think that historically 
we've brought them into the process as 
much as we should have," acknowledges 
IFW Commissioner Bucky Owen. "Over 
the last 12 months, we've made more of 
an effort ro remedy !haL" 

In addition, Owen sees the tribes as 
potential allies in the federal arena. 
"Through the Department of Interior, I 
think they've got a lot of input," he said. 
Owen pointed to a potential partnership 
with Governor King, who wants to close 
a loophole in the Clean Air Act to 
reduce Midwestern airborne pollutants 
that land in Maine. 

Despite improved relations with a 
couple of state agencies, Banks observes 
that tribal-state relations suffer from "a 

.... -- lack of understanding about tribal sover· 
eignty,jurisdiction and federal law." 

Enhancing Indian involvement in 
the fishery, the Legislature added two 
tribal positions to the board of Maine's 
Atlantic Salmon Authority last year. 
Aside from the Authority and the 
Legislatw:~. (Penobscots and Passama~ 
quoddies have one non-voting member 
each in the House of Representatives). 
there are no tribal representatives in the 
countless state policymaking bodies that 
oversee fisheries and natural resources. 

During a recent fishery conference 
sponsored by the Maine Indian-Tribal 
State Commission, Department of Marine 
Resources (DMR) Commissioner Robin 
Alden suggested tribal membership on 
its advisory committees. She also 
emphasized that DMR needed to ensure 
that it was consulting tribes, rather than 
delivering deci,ions as fait accompli. T 
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Other Persons Present 

Wt:s Fmncis, Central Maine Indian .'\ssoc·iation 
Tllowas Han1ett, Assistaut Attorne\- General 
Gi<Uli'l Scull~·. MITSC Executive Di.re~~to:· 
lJ_ \-' ~hields, Consultant, Ec-os\·stcrn Protection 
David Wes :phal. Acadia Film \'icleo 

Meeting Convened 

Lc:liit'lth. 1!. ( :. Ill 

1\1;:1 <1 iJ:j r: , ': 

The Septembet- 12, 1995, meeting of the Maine Indian Tribal-State Commission, otiginally scheduled to begin at 11:30 AM, was convened by Chair Bennett ~atz at approximate!~· 1:35 PM in room 107 of the State Office Building in Augusta. 

Remarks by the Chair 

Mr. ~~atz n:ported that the ikgislatur~·s Judiciary Coomittee had just held a heming on the nomination of John Patterson to the \1aine Indian Ttibal-State Commission and he re<'eivecl just 3 votes. (Earlit"r, the Cowmittee had sup}x.>I1ed the nomination of Evan Richert to the Cowmission.) Duri11g the h~m-i.ng, coucen1s were expressed that the Commission has don~ verY little rep011ing about the ef!'eC'tiven<'ss of the Settlement. 

Mr. Katz said that he and Tiibal Representative Patti Bi.sulca had approached House 'VIajorit\· ~ade 1· Paul Jacques ~thout st.hwittmg a bill to addn·ss the liua.nces aml otht:r needs of the C•)l!.HUis:-.ion. They c! i-:;c~l,:;s!"d ,. xpm1d ing tht- Coml.llission's me rube rship and ulne<tsi.ng its fundi!tg. 

Mr. K~t2 noted that Gove!'llOr C!iv Dore had told him that if John Patterson was approved t•:; $eive on the Cou:.wissiou, tile· Pass.o'llllaquoddy TxilJe 110 longer w·ould !Je pmt of rbe Commission. He stated that if he \\·ere Goven1or h:ing, he \\·ould not be feeling too ki.nclh­abodt the outcome of his nomination. 

Mr. h:atz also cxpressed concem that the Commission was excluded frdm a recent meeting iuvolvi.ng Govemor King's Office, the U.S. Depaxtrneut of Inteli.or, and the Peuobseot Indian Nation. He concluded that the Commission has challenges and stated his hope that all pai1iC's sha;-c a commitment to make' it stronger. 

,John Banks said that he \\·as encouraged b\- rhe remarks of the Judiciary Committee, because the\ sm1· tLat the Cowlll.issioJJ i~ !!<Jt takeu setious)y The Comwissiou spends a lot of tilllt ckve-10pillg positions aud having thiugs go U0\1-hcr~ hf"H>nd the Commission He thought th~ JudJCiarY Cowminee'\\·Qu]d be "illing to listen. Mr. b-:atz said that he \YGuld write a lerter to the .Judici<uY Committe<" to cL'llil)· issue~ raised. 

Minutes; Financial Reports 

,\·!1 Latz I·evicii'C'd six actions u-J<cn d\.Uillg the Commission's meeting of June 16, lSJ9-:5. t!t p<Ji.ntcd out tha' thtse needed to IJ~ valiclatecl because there haci not been a quorum: 
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,'\ppn)Vi..J:g the CouHllls~.;wn's budget lor l Y 1 S·l.J6. 

Matii!Pw Ma11n/1nn mor.-ed it wns se<'.l.'l<ded nnr! nil nqn?ed 10 ucc:«pl ti!P minutes fmrn Ilie 
Cununissivn· . .,. ntt·etinyl)fJulle 16 J995.!Tllere \\as !:·J< a quoruw \\hell tl1is'"\.ote \U-l.S t.akeiJ.j 

Mat!ltPt:J i'r1::mohnn mor:ed John })w1J..:s SPO:.•nder!, 
year-enr/.financ.ctl reporl couering the peri•xl of July 
uot a quorum when this vot<:: was taken. I 

n;!d c1il CJ.qrePrl to accept rhe Cc·mnlissi~·n·s 
1994 rhrougli June 30, 1995 !Tbe rt \'. a.s 

Diana Scull~· reviewed the financi.:u rt"port fcJr the pniod of .Ju.h- 1 - Septe-mber 10, 1995. She 
1-epot1ed that tllis summer had been much busit"r than usual for the Commission and that 
she was con~mt'd about the rate of expenditlll"t'. She said that tht' Commission had rece;ve-d 
the State's s; 5,000 appropriation and had not yet received the Tribal portions of the budget 
It was suggested that she send out a l:iecond notice to both the Pdssamaquodd~· Tribe and tlt.: 
Penobscot Indian Nation to rewind them that their S7,500 payments are dut". \1s. Scully 
nott"d that the T1ibes usually make their paym~nts a.ftt'!' the beginning of their fiscal year 
(October 1). Fred Hurley moued, Mmthew ,'fanalu:m sec-.or!ded wui aft agreed to accept the 
finandalrepor1.jortlteperiod.Juty 1-SeptemberlO, 1995.[There was not a quonuu when this 
vote was takeu.] · 

Mr. hatz said that the- Commission slL'uld e~rablish an indirec-t cost rate to appl:· to future 
grants it rece-ives. After discus;;ion about a nmge of rates. Jolln Ba11ks nw~.-·ed it wos seconded. 
and oli agreed !11r.l the Commission's indir.;::cr cost rotP. should he 1 9uv. [There was net ;:;. quonuu 
\\'he u this vote \\·as t.a~:e n.] 

t~ovemc•r and l'•Jllllllission Member Cliv Dore anivcci at •h:: l..l:eetiug and Mr l~atz 2.skcd f.;r" 
motion to validate all actions taken by ihe ColllOlission dtuing its June IG meeting. It was 
moued by John Banks, seconde-:-1 by Malt Manahan, and ngreed by tl!e Comrnissio11 to uahdare all 
actions tu.\:en l•y tltf' Cummission dwiny its rn~etinr; uf Jum~ 16, 1995. The vote \\·as 6 in favor 
8.nd one abstention. 

It was mo11ed by Matt MOIUII!wt, sec.(mded by .Ja/111 Banks, and Utlanimously agreed: to ,,afidate 
rhe Commission's actions earlier in the meeth:g 10 aca>.pt the minutes of the-meeting of June I 6. 
1995, tu uc<:ept the yeor~e1ld jiHW!cial report fur 1/te pen()(i July 1. 199·1 -June 30, 1995; to occept 
the _finaPcial report for the period of duly ]·September iO, 1995; and to establish the 
Com miss ian's indirect cc-st rate (l t 1 CJCo. 

Announcements and Updates 

l'vl~. ScullY announc-ed that the Federal Oep•JS!t lnsurC~..;iCt" Coq~CJration \\·as sponsormg, 8. 

coww.tulitY fon1s gmup at the Vh1baJnk1 Cente-r ar the Lmvc-J'Si.ty of Maine at Orono <)!1 

Fricla:>. Se-pteu1ber 2 (row 10 .-'\M until'+ 00 r~vl to cl.iscuss lending obstacles ancl opportunilies 
for Maine's Alllerican Indian People and Trilx-s. She disLributed infonnat.ion. 

Ms. Scully also upclatf'cl Commissi••n members about the Wabanaki Rt"sources Coorclinatioll 
J>·roject, reporting that o. second S20,000 gTanl frow the \/Iaine Department of Huwan Services 
is expected ;c-..ncl tl!at support by the rv!au1e Dq)RJ1.ment ofTra.nSJX•rtation is a possibilitx. She 
said that Cliff Smith has cionf' <l good job icientL'\·ing a ntuJ.:.ber of 1-esources and that this is 
l<Jug-tnm, •JII·goi..Ilg II'(Jl'k. She exp1·~ss>::rl ~·ortL-ern tlta\ tl1e C<Jw.wissiou C<Ul offer ClifT ur;h a 
!.llillim:i.ill ofc,Jtpp<n'! .-:1nci no nffir-•~. 
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Passamaquoddy Ordiuauce 
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f'l"ll•JlJS('<-'t l'tiiJai Rcpre:::-eJJlalJvt i-:lisuka <tsked 11 ill'tiln i!Jc-:t· I\ ('It" JJcgottations 11 tilt tlJt> St;:\te. Govenwr Dore replJecl that Covenwr h:..ing 1\"•)U!cl be l'isiting lmiia.Jl To_\\"I:ship tomono11· ancl that this was prelimi.na.JY to .q biggn meeting. l~epresentative 1:3isuka Rskecl ll'bethn the Ptn•)bscot Indian NRtion might be involved. ns IH"il 

Freel Htu·Je_,. mentioned that this \\·as cliscussecl clming the Septewlwr 6 "·orkshop on fish and \\·ildlife enforce-lllt"llt issues, but that this \\'as not the plRce To resol·-•e it. 

D.V. Shields asked whether the \\'Rtershecl area i..nducles Gr<mcl Lake Stream? He \\'runecl to know how the otdina.nce affects this and whether anglers would need penuission ti-ow the Ttibe to fish there. Frt>d Hurley said that Grauel Lake Streaw is not in the reservatiou. 

Ms. Scully expressed concern about possible violence. She poi.nterl to two ru1icles iil the September 10, 1995 Mari1e Slmda!J Telegram: one about the Pa8:xu:naquodd~· Tribe privatizing the use ofwaterways and the other about Chippewa protests in Canada which resulted in th<" death of a native:: prott'stcr. She hoped that what happened in Canada would not happen ir: Maine. Mr. Best said violeuce could happen, ifthings can't be worked out. 

Conflict of Interest 

Wheu !\tiL Best slated his concent c.bout a rnernbt-r of the Collllllission wl10 \\·as involved 111 H LlJRC proc«:>eding, Matthe\\ f\·1<'mahc:m repli<"d that he represents Georgia Pacific. He said that \\'hen he has a paying c-lient, he cannot participate in Commission disc-ussions and votes \\'hich affect that client. Govetnor Dore asked Mr. ManahEm how he can pmticipate at all_. \\·hen ever:rthing is intenningied. The Goven1or said that he canuot feel free to s..qy things at the Collllllission. Mr. Be~1 reported that the Passamaquoddy Joint Tribal Council was ven 
c0n<~emed ,,-h<"n thn· s2'' 1\lr Matlahc;n's signature on the kgaJ docullle-nt in the Ll!RC proceedings concerning Ceorgia Pac1fic. 

Represente~tive Bisuka said rhe legiciruacy of the Colllmission is at qu;cstiou. Eveu if an illdivi<ltial is capal.~le, if there i:; a perception that a i)erson is !u the- e-Jrnu_,. camp, tlte11 tLere is a problew. He said that Pierce Atl\·oocl (Mr. V!:::mahan"s la\\· firm) is fund:=uneutally opposed ro the Penobscot Indian f\atiou. Fishing rights are at the heart of the Nation's dealings wit.h Pie n.'e Atwocx:l. 

Mt. Manahan t"t:spor:ded that he 1\as disa_~Jpoi.nted iu that JX>Sit.lOil, addi11g that the Commission is a public body a..nd that things \Wt-e fully ail-ed d w-ing the confmnation process He said that his firm represents Gre-at f\ort.hcrn a..nd Georgia Pacific. 

Mr. Best said the concems expressed by the Tribes were not a persom=ll atti-tck o.n .Mr rvl;,-walmu, 1>Ut that he had kit cowfon<:J.ble cliscus!>ing tlti.llgs at tlw Cowwissie<n befor<:-, httt 
llO\\ the Pz-~ssaJllRCJUOdc!l· Govemor a.11d Counc-il are telling him to l:;e verY careful. Mr. l~ntz stated that this is a questiOn of personCJ.l ethics and that he has personal confidence in Mr Matwl1an. 

Mr. Banks i.ndicatecl that aftn listeuing to tl1is discussiou, he is also conceru("'d He aske-d llo11- 'vlr. \11~u1ahat1 Ca.Jl pa.11icipn.te- in the Col.ll.lll.ission's regu!Rtion of fishing in ~~ meaningful 11·m·. since this automatically involves sustenRncc fishing. He fell that this p11ts Mr. rvlatlaha.JI in a direc-t conflict of interest a.ud a.sked hm1· he could weani.ugfuU_v p<u1icipa.te in the Commission's 11·ork. . -
Repr<-st:'ni:11ivt Bi..sulc:q said til:cll Bn.ngnr H_Hlro c-•:,ntends th:-11 the Prnolls<'ol lndi::w :~:1:i"n 
\J:ts -~!;I f:si:LJig ngilts •Jil til<: i '"IJ·:<l;sc•)l '·'tvrr :;:tel :tskr::cl ll<J\\ ".1r 1"1\:t~J'i!lnll c:;:J i:.,, Ui\'•:•lv·,·<i ·;!, 
the CuwtL_:)sJou 1\ir .\~anall<tii t<:-pLccl tlwt ''hen tl1e CorwuissicJJ d!oph l'tslli11g Iegt:l<t!Iutts. 
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Workshop on Enforcement Issues 

,\-It. HurJn· rcponeclth<'ll the Cowulission's Scr•ct>wlx·r C> \\Orksl.wp on iL">il .:Uid ~~ilcli..:Je issue's 
\\·3s good. l 'anicipa.n t s b•:gan to ide mi.!\· issues Ttl e timing of the Pass<Ulleiquoc!cl:,· ord !..t18.11cc lnought focus to the meeting. Go•;en1or John Stevens wmk a statement which r·call\ g•.)t T.o Ja,·· cu fore~ went people :mel ga,,·c thew a good sc n se of the social and ·=ult ural co nee n1s of 
Ttiba.l Members. It \\·as 11•:01 the in t.e n tion of the wo1 kshop to resolve higher feve 1 poliC\ :ss \les 

:Vit. H tll !e~· said th?.t t\\ o cliscussiull groups'' ere fvn11ed d m"i.ng the aften.h.>CJI\ •>f tlle ,,·orkslwp, based ou geogr<lph_\. Jl.1..r. I·lurley's group de::-idecl that T1ibal enforcement people \\·ill be invited to division meetings of the Depart;nent of Inland Fisl1eties and Wildlife (OIFW). Mr. Hm·kv c-o:1Cluded that the workshop set tJ·,e stage for t·elationships. 

Repre!Sentative Bisulca said thete is an inal)iJity to diffuse situations at tl:e local level alH.l 
that it took a long time to get to lo~~al issues. He added that there is not ·a goorl batting 
average in trying to E:'< things kgislativdv and asked "How do we anive at fixes operationally'(' 
How do \\·e win at the Legislatun:·?" He said that DIFW had "stuck its neck out" recently on 
behalf of the Penobscot Indian Nation and that this helped the relationship between DIF\V and the Natiou. 

i'vk Hurle\· noted that workshop participants had idc!1r..ified relationships on t\\·o levels: <Jn ~h:: 
da:,· to da.y operational level <md at the policy leve-l. 

Federal Power Act 

!~q)rc~entative Disuka said he \\·oulcl lik<: to ~ce the State, the T1ibcs, <mel the Colllll1issiou 
stop otl1er people from txtreme interpretation~ of the Settlement He \\Ould like to see r.Lt Conunission send R. len~r 10 the Fednal Energy Regulatot~\ Counnissiou iFERC), staring th<=J! 
tile C~Hlit..L;.~ssiou does uot s!tal·e the vie\\·s abl•~:~ the l.!leanillg of the Settlewellt exp1·essed L\ 
G~·eat Not1hen1 and that the P{"nobscot lndi::u1 Reservation does include ,,·aters. (Note: Th.::­
fust draft of these minutes rcfen-ed to Bang·x H~·ctro i.nst~ad of Gn·at No11hem. That was a.n e nor.) Mr. Bailks ll<)tec! tllat A 1988 letter from :.lte n A ttonH: y Gc nera1 .Jinl Tie me_\ etddt esses 
this issue. 

Govemor Dorr- wovt"d t!1at the Commission write the letter r~quested h_\ Representativ~ 
Bisulca. Mr. l~atz asked -_,·hat assistance the Attorun· General coLtld crffe"r on this questi•Jn. 
Thoma::; H<uu-::tt stated tl.Iat if you a.;:e on an island and you hm·e a fishiug light, then it would 
seem that you have that tight in the water around the island. Mr Hurley said he felt uucomfortable witl! this discussiou, because it involves a legal is:::;ue. He i-J.sked, "What _i;; au 
islaucl?" He said ifyou own an island, ~·ou o\nl land uuc!eE1eath the water. 

rvlt B<mks reiterattcl that tbe Attorney GeneraJ \\eighecl i..n <:m tJ:is in 19.'38, sa~·i.ng that ''ithiJ1 
the su~tt"nnrwe fishiJ1g tights of the Pen•:bscct Indian Nnli•m. the 'i«'ion rwr; gill net tisl1 fronJ 
rlw ti\er. Mr. Sllields uoted li.Jat at llwt time, tile Salwou Fecleratiou torJk <1 p•>sitil'll i:1 
su;)pon of the Nation. Mr Hurky poi11tnl ont that the- same JSSi.~~ affects lncl ian TOidlship 

Mr. Banks stated that tbe Penobscot Indian f\ ation is asking the Commission to make a 
~Lott~ment to FERC. Mr. h:at? snid that Ire coulc! \\Tite a !ctter over his signAture \'lithout A 
\'•:·te, after seeiJ1g Jim Tienle-'·s lettt:-r. Mt. Hurln· said lie \\"Oldd l>e com!unal>le '' rtlt this if tlle 
letrcr a.uc! tone ans\\ers the question 

Pamphlet on Fish and Wildlife Provisions 

fdo Sculi-. i~lli<. ;t!(': 1 tl::JI :,;],,· !t:ul 1<·.-.ci1.•·•l ft-'.'. l •_llJUJ::':'5 Utl tlH' p:uup!:>·' :t:_,, ·:! tiw flo.,'; :•.lit! •1:]1llift ]'1(•\"iSI •I!S !!I tilt S<·:;[(-!J]("!l[ :.,;',c U:liJc·:":eti i[J;tl !ltC' p:uL'pJ,:ct J1 h !.·•I :Js!c·,; •i l 
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tile r-Cf!.UL\tt:•:: .~:nl ::llt~JJ('ctuc'::i ,-,r tili'> ''--<lit·: .lJJrl th<ll rhi-; i-; Ileeck·i '·'::I! :c·~I•;:,·: tu fi(·I,: 
·'1''- •':•_lll:--. lk :--.<lirl til<lt 1:· 11 ::--. t'J rks::-~· .. · ·!1:- Cotil!:liS'-'iOil tn h;-lv, ~-::--st ';;L:,. : __ ~ ... ,:~;un-­
llll<kt 11::- Jlltisrlicti!Jll, su IJe it, jliD\'I<kd tl!nl :Itt Nnt.:uri iilld DIFW ,,-oik t•Jt,t'llit. \1: -EarLl-.'< 
said that !1e Rgreecl ''itll even-thing /--.1r_ Hurley said There tens c'>_msell0tl~ 10 e:nP.nrf thE' 
pmnphlet to indude First Lake Mnttngnmon ns one of the Penobscot tenters :;r1der the 
Commission's agreement_ 

Update on LD 99 

Representative Bisulca reponed that there had been a mening involving the Petwbscot 
Indian ~ati•)!l and the Departlllent of Environmental Protection concerning LIJ 99 and that he 
\\·ould be meeting again ,,·ith the Commissioner. He said that in the future he \\·oulci like To 
see "thumbs up'' on legislation supplJned by tile Commission and that uo\\· the C.olllillbsiu:I 
doesn't get <my respect. He said he sees this idea going forward again. 

Trust Land 

Mr. Banks ami Ylr. Bisuka said that the Penobscot Indian Nation has purchased 155 aeres of 
land in unorganized ten"itory (Tl R6 at Salmon take) ,,·hich they will want to place in trust. 
Ms. ScuU~- said that she would revie\\' the Commission's by-laws to cl(·tennil1e \\·hetherJ,,·]~at 
public no rice will be required before the Commission wakes its recomme nda~on on this 
matter. 

Commission's Direction and Work 

fvb. S<"uliy clistiiiJuted a statement ,,·ith h~r tlwughts about the Commission's <JVenill directiun 
ami w<Jrk She felt that in the 15 \·ears since the Settlement the C'ollec·,ive wemor..- 8nd· . . ttud<:-rstamling of i.e, substar1ce cute! signficance have faded. Sh<:- abo l!<Jted tltat the 
rdationship ber,,·ee u the State ::~.nd the Tribes is an unea5y •Jne Rnd th<=IT the un..-asuv"s:> 
seems to be growing. She expre::;scd concern tha.t the Commission has never aniculatcd a 
cleru· vision of what its mle should be, that ll1e Comlliission's basic operc:tin5 budget is the 
sa111e today as it \\'as 8 years ago, and th;1t at a til.l2e \\·heu people arc :!aving greater Hnd 
greater expectations of the Commi:ssio:t, tit::- budget is feeling tighter ami tiglittl' Aruor:g t!Jt 
tasks lor the collling ~-eru·, \1s. Scully sugs,es<ed focus groups ~,·ith state and tr-ibal 
rqH"esentatives t-om different areas (e.g., natural resources, law enforcement and juc!.:.cial, 
h Ulllan services, and econorn i.e development) to help cla.-ify the Commission's vision. role, Emct 
plan for the fut:u-e. She also suggested the pursuit of additional funding lc•r the both gener:od 
operating budget mtd t.l.te \.\'abar1aki. Resources Coon:iinatiou Project. 

fvlr. Katz comwentc:d that to the extent the C.omwission limps along Wlthin its existing 
budget, it \\'ill continue to I.i..r.up along. He aslced whethe!· me!llbers would be supportive of Rn 
Rmenclment to th<:- Commission t0 increil.se the membership on the Commission and t.::J 
pmvidc lllCll't: fundillg. Mr. Hurle:· said tltal tilt cu~llli:ssion lllUSl havt" tlte ~uppon of tlit 
Tribes to reorg<mize. \1r. ~i1.tz asked "·he-Ll-}er ti1e T1ibal represenratives on the Conuui~sic•n 
c-o\Llcl gc nerate suppon for increased flmds, if the- Commi:::sion agreed that C::s is an 
irnpona.nt thing :o clo. Mr Best said he \\·ould tlY. 

l'vlt. Katz asked th<:- Commission rnembet'3 to leave it to him and the t\\·u Triual 
1\epresentatives to ttY generate suppon to strengthen tite CollUllission. 

Wabanaki Video 

1\·b. Scull\· s:-Ud that Mcu·k C'hnv<uet lte1d 11egot:<:~ted tl1e tnws of <-t distrilJutiou <-~greewerll 1\ it!1 
t!H· N~ttivc /\uH·ric-C~tl Public Bro:'lclc~,c;'ing Consonium :cud sbe asked fo!· T!Jr' C>w:·cic;si•:m':-. 
:tjil>:·o·v·:l! :cJ 1'··"·c·:rl C>!l t!::s agrc-c·lliCtll '1:: (hRV<Ur<· :<.aiel tiutl the li!illll :>ci> :, '·'· Ls •o:: 
gctt'.Jlg til<: '/irlco lJlll t!JCIC {f wrts llli.'iJf'd. Sf'<'Jildetf 011d <l!.J'ePd (/io( (/te C"utfi."';S<,:ufl u;jl/,•trif'l 
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John Banks 

Meeting Adjourned 

Maine Indian Tribal-State Commission 
Minutes of September 25, 1996 Meeting 

MITSC Members Present 

Matt Manahan 
Paul Bisnka [nonvoting membex] 
Anth•:..n_,. "Mike" Best 

Ma.rk Chavaree 
Fxecl Hm·Iev 
Gove xnor Cliv Dore 
Bennett 1--:.att, Chair 

Fred Moore [ nonvoti..ug llle!llbe rl 
Evan Richex-t -
\ienclean Vaiiacles 

Other Persons Present 

Davi,:l Attean, Penob~cot lnclian \ation 
Tamis Coffin, Penobscot Depa11ment of 1\atural f\esourc-es 
C:tarks Polches, Passamaqwxld\· Tribe at ludimt To\\ :!ship 
Di.<t.C.<~ ScullY, 1\iiTSC Exe.:-utive Director 
Roger Sruitli., Chair, Maine Task Force- •)i1 T1ibal-Sta:c Relations 
Davie! \\iestphRi, Ac.-<:tdia FilmVideo & sister 

Meeting Convened 

The September 25, 1996. ru.eui..ng of the .to.1ai.nc- Indian Tribal-State Commission, \\·as 
coi:vcw•tl by Clu·unu<mBennett ~~c.tz at 11:15 PM al tue Penobscot CornwunitY Building 011 
lndim1 lsla.ncl 

Minutes and Updates 

It was TJI<lPe:d, se:c.onded Cind wwnimously agreed to accep1 the minutes ft:urn thr? Colllmission's 
meeting of Apn·l 18, 1996 

Diana Scully repo:1ed :h2t Wnbmraki: A New DmL•n \\:>.s one of fom· films to recetve an a\n:u-cl 
from the .C,lllnica.n Anthl))IJO!ogical Ass•)Ci:niou and that ftl.mmaker Davi.:-1 V,iestphal \\Ottlcl 
travd to San Fr::m·~isco at l.ti.s o\\·:1 expense for the 1\ovember 20 mn~.nl ceremony. Also 
pr~sc·nt at the cerein<m,· wi:J be one <)f the vicito's advisors. anthrop•;logist Prins. There will 
lw <> screeuiug oi the vi<k·J i.JJ Sm1 Fnu.1cisco 011 f~•Jvewber ~2. Cl.!ailuJa.tJ KHtL oiTern! 
ce>ngratulations on bell.alf of the MITSC to fvlr. Westphal. It ll'ClS sugg<>.sted tire Ms. Sculllj 
prepr.re a pres~ releose about tile oward and e.>cplore the possibiliry c{ distnbution through 111e 
Amen·c.all Anthmpologiml Associarior·. 

1\.ls. Scull,- gave <U1 update on til<'" StC~te's rwrfonn<uwe based budgeting process a.ncl the 
MI'J'SC's response to it. She· J-c-poncd on h-.:-r alter:clancc at ~ ... n August weeti.ng •Jf :he 
Commission on Perf<Jrma.nce Based B<tclg-:ti.ng dtui.ng \\·hic!J :she hml an opportunitY to J•nwide 
inlo:1natio:~ nbout the MITSC and explr~in wh:·. even though peli(Jrruance based budgeting is 
'' grxx.l idea, the State's pn;ces::; d<Je~ IJL't wake sense for tlte \1rfSC. Slw nutnl that Eva.11 
Richcr·t is r, wewher of thi C0!.l.Huission aJ\ci thAt 11 seemFd as though <11 l<·Asl sow<:' o 1 its 
w: :JJl.ocr:. • . .;:ri•:J~;tocJ•:: \Ill\ .·: ·"H:'S(_· IS cliJTCJ"C'!Jl tl!:1:1 '-'tiler :;tat:· agc:;1·ics. !.' ::urs :1w·ee·! 'li:' 
,Hs '"'culltt <;/wuf,i c<>••:ncf 1 w ( t•'TlTT!lSSI<~II c•ll ;~r·rfJt7/lfli/Ce Uc1serl !/urlc;err·II!J. ll'illi COfJI("-. 111 1/w 
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i:..x<.!cutive Session and RE:port 

< ltdllll1<1ll i•.<tli -.-alkrl I;JI <t:. :· ,<:l'lllt\'c ,.;co,~i·.'ll tu di~cu::;~' tltl· 1: <.stltUli lu :i I!CII <.!!:trr edt•; 
tlJ,· !\11TSC',.; .-.1affi11g Upor1 ,.,,t,,·Jll~-1~•:1 uf the Exe<'llti\'c Sr·ssi•_lll. there 11·:"'' ,'1 ll'JV•il utt ils 
•Jlltc•;wc ::-, 

It wu.::; rrlot•ed by Vf?ndeun 1/(ifioc/e::;, ::>econded by Julin Bonks, wui wwniruuusly ogreed tlwt 1/;e 
JflT<;c r'alues the oJntrilndions .-;J Dinnn .Sadly and will c.onti!me tu retnin h(>r n.s Executiue 
Director ewer the ne:>.:t yew·. Cha.llma.n h:a rz rcaHin.llccl his decision to rc ~ign as Chair. 1 Je 
assigned the /Yf!TSC members to rewnunend replacements cutd to get to Ms. Scully recommended 
Tln/IICS IL'IIhin 15 cloys 

Year-End Fi~ancials 

rvls. Scully touched upon the highLights of the yecu·-end financial report. !twas mol'ed by Matt Mcmahon. seconded by Mike Best. and agreed that the ye(lr-end financiai report for July 1, 1995 
1/irough Ju.rre 30, 1996 be approL·ed. 

--- break for lunch---

Great Ponds Task Force 

Mr. Banks s:Ucl the F'i'>hing Subcommittee wanted to update the MITSC on the w·ork of the 
(jrcat Ponds Task Force of which Evan Richert is the Chait and famis CotTm of the Penobscot 
Depcu-tment of Natural Resources is a !llellllJer. Cvan indicated that jet skis are a key issue 
under consir!eration ancl that the Task Force also is con~ideting recommendations to 
iucn:·ase the boate1· reg1st:ation lee tu cover enforcement and protect \\ater qualit~·, to dir·ect 
fundir1g to lake restoration, and to have:- ;1 standing Lakes Coillmittee oversee pilot projects 
He said the Task Foi,_-e has received a Jot of testimony, \\·ould we !come the advice of the 
MITSC. and notified the Ttibes ab•JUt its \\·ork a few· months ago. 

Mr. Banks asked w·hether the Task Force is lookiug at the head\\·ay spt"ed law. Evan replied 
that they have considered this onl_•: with respect t.o personal watercraft <u;.d have uot mack 
recommendations c:oucen:cing livers. because this is a G1·eat Ponds Ta::;k Forc-e. Mr. Banks said 
he is concerw:d about head\\·a.\·s, but n0t on gr-eat p•.)Jlds. Taruis Coffm said th<: Penobscot-:; 
are c·~ucen1e~l about. access to gr-;::at pom.b on Tti.bal Trust lcmc.l. She said there is a public 
perception that is inaccurete. Mr. Banks suggested that perhaps as ar-eas of concern continue 
to exist 8.S the report is fmalized, then the .MITSC could consider taking a,ction. 

Freel Hw·le_v said it should be acknowledged that the f<X·us of the Task Fo1L'e is 011 the use of great ponds, not access to great ponds. Ms. C'..ofTm noted that it wc.=.s stated in the Task Forccc 
that. the \\·aters belong to the State. Cliv Dore commented that. this does not apply to waters 
o\vned by the Ttibes. Governor Dore said he agrees that the T1ibes should work with the 
State ou lakes of more th;:m 10 nnes on T1ibal Trust lRnd, but does not agree that the\ 
sliotJd 11·<nk \\·itll the State- 011 II'Httrs under 10 acres or on river:; m1d streaws. Mr. Banks said 
T]H· Great Ponds Task Pat\~e should identify the waters on the Tru~t Lands and should hole! 2. 
clitlerent f.Jnun so the Tnhes can have so-mething to say about stuiace use. He said, "We're 
heading for a train wreck \\'ith re-spect to great ponds and we should do something." Chaitman Katz ctskecl whether the Subcomrnit1ee can continue to work on this and Mr. Banks replied 
"'\·ts." 

F'aul Bisuka said the PenobS<"ots should be dealt with in a more uibal-frienclly fashion to 
('nsme th::n T1ibal Members are not ovend1elmecl b_l' non-Tribal participation. Governor Dore 
cowweut<:-d 1~1at the State shoulclcowe tc tl!e Tribes, bt-cause Wa.Jl\. of tl!e \\aters an· ,,-jtlJuJ 
the T1ihe s _juiscliction. Noti.ng th~-tt tl1is is 8.11 exCJ.mpk of art issue raising w.m1_1· WC•!-e 
•.'·)lllJ',!C':lll"! l"SllC'S, Mr f~ic·!·,,·n c:grccrJ lfl::l.l Ci SC'[>c!!"ll<.' Jli'•')C('SS ILigllt U1<1h' SCI!:'--'.', reg;cndlcs'-. 
ufJt:•t-;dwtJ,,II 11.11 l3aHks sa:rl tiJ<Lt 11.1attarnisc,Jnus Lake is i..rr che Lt,rcldk- u: Tt·i!J;,, Tnts\ L;~n,_. 
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lidS! 1:.r· Sl;1!f' <.hainuan l<.:lt<' :tskfd \\. iJetlin 1:.::-re> 1\Ci~: :~vote> tl1e '.~lTSC -,,·,: .iri ;;J-:,- '" l;,k~· 
lvlr. 8anks responde-d thR; ll<' ,,-c.uid like S.!: npponunitY to pelt fomanl lang<t?.o;•:. 

Vencka:1 \'aJimlts cowwn1ted tiJHt the T1ibes a.re s<~u.ng tllat surface use dot:;, affect fislii.ug 
C!ovenwr Dore saic: auything within the Trust Lauds is under the Ttibes:.. jtuiscli<:'tion \1ikt 
He::.t added that the State needs w tWlkrstancl that the Passamaqt.~·:xich l'tibe has its 0\\'11 
Ja-.,·s and do not go b~· State hl\\·s t-.1r. Htu·Jn said he r<:"fers to the Mai.ne Indian Cl::-,im~ 
Settlewent Act and that IS \Yin· ;he .\1JTSC is !~ere. Goven10r Dore replied th,'lt t;<e Settlement 
Act is a fraudulent document 

Mr. &'l.l!ks asked Mr. Ricllert whether the Task Foree could set aside the great ponds in Trust 
Tenitory for now. Mr. Richett respondecl that be expects that the T1ibes will agree "·ith t.he 
recowwendatious the Great Pond::; Task Fo1c-e is coming up with. He said he mmld propost: to 
the Task Force that it cruve something out that would ident~· that these great ponds are 
influenced IH· the MITSC. Govemor Dore said there should be onlv one recommendation: tc­
recognize t.h~ soven~ignty of the Tribes. "We have our la\\·s and ti:ie State has its la,\·s.~ Mr. 
Riche11 commented that it is not that simple to him. Chairman Katz urged everyone to 
rewewher that the onk n:-asoE the :\11TSC wewher::; are sitting around the table is be(·ause t>f 
the Senlement Act. 

:VIr. Bar~ks said the Penohscoi Indian Nation has ordinauces, which often ar'e more stringeni 
thall LURC regulatious. He srucl the gn~at poach; on T1ibal Trust la11d::: should !Je pulled out of 
the Task Force proct"ss. rvlr. Richert responded that the Task Force must move ahead and that 
he is \\·illing to recommend that re(·ognic:iou be g1ven 10 these waters and tlwt there be a 
fonnn tl:wt gives the Tribes a greater voice. Goven10r Dore moved t::J table the discussion 
in de finite!~-. indicating t'hCJ.t h~ will not track a\\-a\' the Tribe-'s land <'lnd \\-ate r rights. There 
"·a::; :10 StToud. lt ww; 1Tl•JU~cl und secvniled cmd ngreed to !ubi~ the cliscu":;::;ic•n :n;lilluter in th~ 
meeti11g 

Round Mountain Pond 

!vir. Banks reported thJt the r:ishing Subcollllllittce was l'CCQllllllC!lding that t.he \11TSC 
prohibit the use of motors on Round ~1ountain Pond in Pe!1obsc-ot Territory. [t was 1noued by 
v·endenn Vajiades m1d sem11ded by Fre:d Hurley to QCCR:pl the Rishing Subcommittee 
rec.vmmendu11011 for the J,flT.SC to odopl a rule prohibiting the use of motors vii Round Jrluuntain 
Pond in Pe11obscot Ten1tory. 

Matthew Manahan asked tor <m explanation cf ho\\- rhe S<!bcomminee c-ame- tc• Agree on this. 
Mt. Hta·ley replied that \\·hen the M!TSC pmwulgatccl tire original rule on Round Mouutai.J1 
Pone\, questions ,,·ere raised about this provision and it was set c;sidt>. After the rule' 11·as 
mlopt~cl, Depa11rnent of Inland Fisherie-s aucl Wild~ifc (D!r\V) staff cliscussni ;J,~s aucl felt that 
siJKe this is onh· a trout pond, it would be Hppropiiate to prohibit the use of wot<:;r:;. Mr 
Ht~rle:· pointed out that 1lw Sett.lement Act YJ\'S that the tv11TSC neecls to consider tr<tclitionRI 
values. 

!'vir. Manahau iuclic-ated that the Settlement Act sa\s the MITSC has autlwrit\ to prowulgate 
fishing regulations and expressed coJKtnl a'Jout regnlrning something bn·oncl the scope or 
the Settkweut He asked whether the MITSC ltH.s '.lie authotity to regulo.te outuoanl wotor-::; 
Representative Bisulca saic! the reason he hr~d askt>d for executive sessions to be plRcecl 0:1 
the agenda for this we-etiJ1g was to discus:, excluding from deliberations the pclblic ancl Vi ITSC 
members \Uth conflicts He said tl1is discussion rebteo- to his •.oncen1. Mr ~-LU1ahw• Sctid if 
ll:is prnvisi,·:c :q:plirs r.-_. :·r·opk 11·iln ;11r· 11<>1 ·'.shill'.( \1/"~C ,;,,, . ., IlC•' h;lv< jlir-is•'·,cti•-,1, 1\/,: 
1\wliert a:lded tiJ:1 1 uwler Sl<tlt' l''"· U!FV./ ".'.'.>Ldc: II<t\T JUI·i:--<lic·tioi: M·.> \';,i~<HI(·s u:ri'' <ttc•: 
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\!1. M<tualtiill sl;tlt:<! ll~<tl pctl~:qJs :!:,· !VIITSC slrr'lilcl dc;d '' 1ti· tl:t· ;wlr'l·:·;n! c· ·::~wl • l~ic<tl'l'l urged tlll' 1\.H:'SC ·111 vole or, t~It: c·~-!rl.!r.'l WOII<Jl1. Tlw ,.,l/:0 0:1 t/1," r·nr,·Ier ll<t•:.un u·n<: wtoni:nous wtt!l one J1JT<-;c ruemberobsent. A b1ief discussion foUOII·cd the vote ;'lbOti: 1Jo,, '~· pm<'eecl ndrni.nistrati\·eJy to propo:;;e the ne\\. rnk- Ms. Scully said C1 he-aring is not rt>qui.:e.·i the Set1leme:11 An requires the MITSC to fc-llo\\- the Administrative Pmcedl\r-:"s Act. <mel t!1:1r tlre lauguagl' for tl1e rule \\·iU be developed. 

Conflict of Interest 

Chairman Katz told Mr. \1anahan that he should recuse hiruself\Yhtn there is an actual or·"­perceived cor:Jlict of interest. Mr. Manahru1 replied that he has recused himself \\·hen th:-:re has been u conflict, will not participate when there is, and does not believe tlurt he ha:-o a conflict in tlw biggerque~tion ofmles by the \ll:ITSC. 

Goven10r Dorc pointed out that Mr. Manahan would be voting on something that could have p1ecedent down the road an.d stated that the State appointees to the MD'SC should not vote wben there is a coullict. Representative Bisulca said that he does uot have a problem with the Tiibe or Stat.t- vigorously de feuding its views. but" h~n the MITSC gets i.uvolvt:d in issues rega1ding the srope ofthf" Settkruent Act it is in the companies' interest for the scope to be­ncurowe;:. !vlr. Ivlcu1ahan noted that \\·hat otl1~rs :uc saying is that he can play no mt·ani.ugful role in the MITSC. Representative Bi:mk~ sc;jd if he ha~l kno\\·n of the ('<Jnflict e?.l Lier he would h-Tve done somethi11g. 

:VIr. 82 .. nks stated that Mr. Mru1ahru1 had agreed to r~cuse himseu· from ru1y discussions involving fishing :'vh-. Vlru1ahan said he n:fened to fishing that affects his clients. Mr. B<mks commented that because l\·1r. Manahan':'> clients have taken position on ftshing, there is a coul1id. Mr. l\1nnahan irlf_licated thftt Gove1nor h:ing has uot asked hiru to step down. Mr. Be:sr str:ued tlv:r he cannc•: be open on issues before the !1.-JITSC, that Tribcd leaders have told him to be quiet, and that this is a pmblem. Govemor Dort- mentioned that the Tribe would have opposed Mr. Manahan's noiDinatioa. just as the~· did ~'ohn Patterson's, if the:' had kll'.)\\'11 he repre~ents a client \\·ith whom the T1ibe ha~ ve1~> adversarial relatirms. 

Indicating that all members have gone thmtlgh an appointment process, 1\·tr. Richert said the !YIITSC does uot have the t;ght to kick anyone off its boan:l. He shared his regret that the kve 1 of tmst is such that any expansion or sluiuking raises a conflict. Mr. Ri~hert statect that the MiTSC must handle the c-onllin of in«·r-e:st issues as any group would do: Wlten a weutl1~r thinks there is a conflict that person raises the conflict and recuses himself . 

Electronic Rule 

i'vls. Scull\· e':pl<>..ined that th!' Fishing Subcommittee was recowmendi.I1g that the-' Yl!TSC support the conversioll cf its existing nll<:' to au electronic data base No substantive C'lwngc l .,,·as made in the MITSCs n1lc, but a ntle-maki11g pmcess was reqttired to conven it to the.._ electF.JIIic daLH ba:x:. [1 wa.s mouecll;yJohn Banks, seconded by Freel Hurley. ond ayreed by ll1e...j Ji.f!TSC to nppm1'e tl1e corwersion oftl,e MJTSC's mle to the elec:.tronicdnin base. 

Broad Exercise of Rules 

,John 8anks cxplaiilecl the i-'tshirlg Subcommittee's n::commenclation conccrnillg the propos'Cii for the MITSC to c-xc:rcise its ci.Lithorit\· to adopt rules •)11 all 11·aters LL!Irle1 its _jur-isclirticw 1\·irhin Pn10bscot l11di:w TeniJOrY Mr. flank:-; SP.id thn.t thi:; \\·ould avoid prulJ!r!lJS "t the j)P.S\ (s:,cl! a::; Dutwetrl r\m<~-J. help f'·_·t~·t!Jet educate ptopk <JIJuut tl!e l'vi!TSC::' and tlt::- lletlers · ,. ·l·ih;1] '!'t':'-'! L"td·-:. :11:-l 2_!•''' r:l(' \11'1'SC": ·.r. 'Jilfl ·,!'lli!IitY lr! f,)CII'-' '>11 t:<is ::Ilj:IJII'~Iil ': :1 ,,_-~,i-"·!J~:llnllt'· i\1J 'it:rk-·,. ;,.uri :11:-:' 1l11s r:'.l'.llcl IJC a posi:l'v(' St('j> :ul'l c·c)tt~d lit ::· 11 :r 1.·. 
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C•JV(·!-tll>l :J,_·:~- s.tid i1c: !Jrt.i :1 pPJlJkc:J ,, 11!, tiJL' MITS<- IJtllsllllls :::-.1<.k Is,.,tw--- fit- ,,<~1:1 i .• 
bl<')ctgilt <Ill h'>llcc iJc!OJ't' tbe iv11'l S<. R \l':u ago U1Voh·u1g <t ::ildl(' \1-:udc11 ·:. 'li·:'J<d L::!.•: haras:;:.mg a T:iku \1erub~r a.11d notbwg hRs been done. He sate! be \Ya:;:s wJ:1c\' returnee! am! an apology to the Tribal Me:nber. He emphasiztci that hunting atrcl fishing i::. t!H· e.><clusive jurisdi<ti.on of tht." Tribe and questiont."cl why tht" State is lic-ensing in tht."sc are<1s. W!Jeu Represeutative Bisulca. a~ked Jww this relates to tl:e issue uuder ~ous!deratioJt, lLt: Gave nwr replied that it doesn't. 

lvlr. Manahan asked \d1etb.er the broad t'Xercise cf authority by the MiTSC \\·ould be duplicative of DJFW activities. Mr· Hurley replied that then· is an eff.Jrt to pu!Jlish rules joiuth so there is not confusion. People ,,·ould neerl only one license. 

Paul Bisuka moved that the MITSC adopt Jules over bodies of water in Penobscot TenitorY unda the MITSC's judsdict.iou, as identified i..'l the MITSC's pamphlet eutitJed "Fish and Wildlife Provisions under the 1980 Maint> Indian Claims Settlement''. There was no second. 

Chainnan Katz asked about a fiscal note. Representative I3isnlca replied that DIFW and the PenobsMt Department of N~tural Resoun.'t;"S would help. Chainnan Katz asked if there \'l.·as he-sitation about moving forward before having more de:tails. Mr. Banks urged the MITSC to move ahead on rules and deal with licensing and permitting -at a future meeting. :V1r. HurJe,· suggested that the Penobscots could go h::1ck and develop mles and bring thes~ to the V!ITSC and then tigme out licensi.."Lg and permitting. Goverrwr Dore said fees and fin~s involv~d with the utili~ation of tlH·se waten; should go to t.he Tribes. Chai.Iuuu1 Katz asked whether tht Tribal Councils should <'onsider this. Representative Bisulca responded affirmatively, but suggested that, fu-st, the Subcommittee should work with the Tribe_, Dlf-W, and Ms. Scull\' w develop the propo5al a little better, including its <..'Ost. 

It was rno11ed .secu11ded, and ogreed to support !he MTTSC's exercise of jw1sdidion ouer all waters in f'enobscot Ten1tory, as identified in ihe M!TSC's pamphlet enlltled c Fish and V.:ildl~(e Prouisions under the 1980 Mm'ne Indian Clairrr,s Settlement" and to haue the MTTSC's Fishing Subc.ommiftee funher detJelop the details of the proposai. 77w vote was 7 i'l fauor and ) abstentiuns (MiA·e Best w1d Go~.Jenwr Dor·e). 

East Branch Penobscot River Stakeholders 

l'vlr Banks clesnibed the proposed management plan tor the Cast Bra:wh ?e-nosb-:-ot River Drainage. At present, Bo~\·ater owns 60% of this area and Bangor Hydro owns 40%. Bowate1· is proposing to take over the B<mgor Hydro share and th~y want to see if there is a water use regime tLm all stakd1uklers c:au accept. At Bowater's invitation, a committee of stakeholder~ ha::, devdoped a report, which Bowater is considering. Mr. Banks thought tlie M!TSC sl:ot!ld ht> mn'.l'{" of rhis, bec-ause it llas J'{"gulatory Rttthcrit\· over First Lake \1<lttagRmon. Jfr. Bnnks nsked Ms·. Scu!iy to distrlbHte the :·epu1t to tire MJTSC rnemi.Jers Ms Sc•.tUY comlllcntccl thRt 
Bo\\·e~tt'r 1-:n.~ been ~ending i11fonnation w the MIT'SC Rbout th(' sta.kcholckrs group Rnci. ::-c.< c-onsider5 the MITSC to be a stakeholder 

Atlantic Salmon Task Force 

Tilt'!(' \\·as di:;cussiou auout ('OJTeSJX.lllltellC't reganliug ('0WWtiJ1s W;iclt dLuiltg <-t Wt'tlillg ()[ the Atlantic- S:=!.lruon Task Forc-t>. [\1r. Banks h2.cl written about c-ot;nuents IJ-'· Libh ButJ,r Chief Counsel to Governor King, that the Atlantic Salmon Authority has sole authorit,· w uFm;o.ge and IC'f.lll<·ltt." Atlantic- Salmorr fishing, inclucli.J!g on \\·aters uude1 the \1n'SC's jur·isdic-tiOIJ Ms. Gutkr \\Tote in n:sprmsr tii<n tht." focus of thr TAsk Forcr \\':1" or1 cirv~!opiug 
"~1 i>l·l!l !<: <'.'-':'-'t'l\'r.' Sr.hUOil i11 !ill' :><·v•:rl 'rlol\l!(·n.o;T liVt'l:·i (ill" [):-:,11\S F:C,:;i r-..1;1" 1:d> :VJ;,, !,i~l", :~:uT:,g•1:1gus. f'ltas;_,:tl. llud~!I:q>. :wrl Slle<:ps·-o!) .. j ~11 [L•JIK'· "'~irl :J;;11 •'llll'.:S 1: :· 
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FY 1997 Budget 

;,b. S·:·u!l\ ]JJO\'lck:i bac~gmund i11fon11atior: a.hc·ut the budget lor FY F'97. 3hc- rewinclc-cl rvi!TSC llH'CJhcJ's that the preliminan budgei, approve-d dtui.ng tl!c-ir April, 18, 1996 meeting !Jacl included a 87,500 ualauce, siJJce it 11·as not a given that the T1ilJe~ "ould watch the 87,500 i.ncrease ;:,ppropr4=t.tecl b~· thl"' State. She reponed that the MITSC h~cl llea:-cl frow Mr Banks tl12t tbc Penobscot illclian !\arion intendecl to match the State's i.ncJ'Ca5e [b1· S3,7;JOj. but $he had not 1-et received official ,,·orcl frow the Pass<llllaqttcxlcl\· Tribe auout their intentions. 

<jov::mor [)ore said the f'assamaqucxldy Tribe will not support the additional assessment, bur \\'ill snppo:;:t the basic assessment. He said the check to the M!TSC requires n1·o signatmes. including his. Mr. Best ~d the Passamaqu•xldy Tribe has a bigger problem with the :vllTSC tlian the money. Mr. Hurley said it is too bad this is happt'ning now, especially \vith the Task F'orc·e ou Tribal-State Rdations \\·hich soon will be reporting out its rt>commendations for the MITSC. Mr. Richert commented that this undermines the one gmup that might be able to _ addres~ these things. A year ago a group went to the Legislatm·e to~- to shore: up the MITSC. Mr: Best responded that the snmmruy of minutes since the St:·ttlement reflects an uude"rmi.ni.ng of the T1ibes. He said if the Tribe does not feel it is getting \\"hat jt is supposed t<:..' get, it ,,-ill not pay. Mr. Bisulca said he brought things up a year ago and hoped that the Pe1Dhscot incliru1 /\arion does not renege. !'.lr. Katz stated, "This is a fascinating exercise in human rdatior.s Am : proud of the \1ITSC's product after 3 years? No. But \';e are th~ best ga.me in t.O\\·n. r. 

Tax.atiou 

rv!r. Bes1 said dtu"llrg a wee~i..r!g with G0venwr Ki.ug at Iudicu1 Tc•\\"nshi;;_. the;·t- 11as discussiou abonr Pa.ss..'Ull8.1JUOdtl~- coJ--.cen1s 8.bout taxation. Mr. Best indicated that Goven10r King agreed that this ,,-as unfair, but it has teen t\\'o ~-ears since that meeting and !J.OLhu1g has happened r.Ir. Best said he has information from the Bureau ofTaxation about alienated lands pa_ri.ng taxes to the State. He saic! there are pe·ople living at Indian Tol\·nship paring proper~· taxes to the State. The Tr'ibe p;uvicles thew with fu-e protecliou; yet these people pay taxes to the Stat~ ,,·hen the State does nothing fer them. 

Mr. Richert noted thaT he had rliscus~ed tl1is 2 \\·eeks ago with Chuck Hew·it1 ru1cl Elizabeth Butler· of Govt:nror King's staff and that Brian Mahaney, th~ State':. Directo1· •Jf Taxati:Jn, has been speaking with someone at Indian Township about this. Mr. Banks asked whether this is lru1ci \Yithiu the reservation ~mct asked how this could be happening. Mr. 1:3est replied tlwt the State had giveu lots to pe:ople. Cha.imwn Katz saicl tf Mr. Best would w1ite a letter witlt Ms. ScJlllj. he w ill1ake r·t to Gor:enwr King. Gove mor pore added that there 2....re a lie ua ted i~;laucl s <.·'! tlJ':' St CF_,ix ::-uid t~Ie takiug oftiiballancls c•n the n:servrttiou .. 

Other Matters 

Mark C:ltouaree and .Mntt Manahan agreed to serve on a. StJbc.ommittee to work with Ms .. 'Y:ully to der,.ise a plan for using the $7,500 ba.la.nre of funding from the Maine Department of TmnsponOlion .... Representative Bisuka hac! aske-d for an item to be placed on tile <1gencla c-d;c•u t amending the MFT'SC's bdR.ws to pmvided for E>:ecutive Sessions. Clw.iruwn f-.:;'l'z sR.id lie clicl not think tl1is is uecess;u-:- .... Ms Scully pmvided H quick update <Jll the \\·ork of the r~olai..:1t Task Force on T1ibal·Stare Relatiuns. 
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Warning: :\1ercury in :\Iaine freshwater fish 
may harm the babies of pregnant and nursing 
mothers, and young children. 

SAFE EATI~G GlJIDELlNES 

• Pregnant and nursing women, women 
who may get pregnant, and children 
under age 8 SHOULD 1\:0T EAT any 
freshwater fish from Maine's inland waters. 
Except, for brook trout and landlocked 
salmon, I meal per month is safe. 

• All other adults and children older than 8 
CAN EAT 2 freshwater fish meals per 
month. For brook trout and landlocked 
salmon, the limit is I meal per week. 

It's hard to believe that fish that looks, smells, 
and tastes fine may not be safe to eat. But the 
truth is that fish in Maine lal<:es, ponds, and 
rivers have mercury in them. Other states have 
this problem too. Mercury in the air settles into 
the waters. It then builds up -in fish. For this 
reason, older fish have higher levels of mercury 
than younger fish. Fish (like pickerel and bass) 
that eat other fish have the highest mercury 
levels. 

Small amounts of mercury can harm a brain 
starting to form or grow. That is why unborn 
and nursing babies, and young children are most 
at risk. Too much mercury can affect behavior 
and learning. Mercury can harm older children 
and adults, but it takes larger amounts. It may 
cause numbness in hands and feet or changes in 
VISion. The Safe Eating Guidelines identify 
limits to protect everyone. 

Warning: Some Maine waters are polluted, requiring additional limits to eating fish. 

Fish caught in some Maine waters have high levels of PCBs, Dioxins or DDT in them. These 
chemicals can cause cancer and other health effects. The Bureau of Health recommends 
additional fish consumption limits on the waters listed below. Remember to check the mercury 
guidelines. If the water you are fishing is listed below, check the mercury guideline above and 
follow the most limiting guidelines. 

SAFE EATll'iG GlJIDELl:\ES 

Androscoggin River Gilead to Merrymeeting Bay:------------------------ 6-12 fish meals a year. 
Dennys Rinr Meddybemps Lake to Dead Stream:------------·----------- l-2 fish meals a month. 
Green Pond, Chapman Pit, & Greenlaw Brook 

(Limestone):-------------------------------------------Do not eat any fish from these waters. 
Little Madawaska River & tributaries 

(Madwaska Dam to Grimes Mill Road):------------Do not eat any fish from these waters. 
Kennebec Ri\"er Augusta to the Chops:------------------Do not eat any fish from these waters. 

Shawmut Dam in Fairfield to Augusta:------ 5 trout meals a year, l-2 bass meals a month. 
Madison to Fairfield:------------------------------------------------- l-2 fish meals a month. 

"'< Meduxnekeag River: ------------------------------------------------- 2 fish meals a month.); 
l'iorth Branch Presque Isle River------------------------------------------ 2 fish meals a month. 

j( Penobscot River below lincoln:----------------------·---------------------- 1-2 fish meals a month-"" 
Prestile Stream:---------------------------------------------------·----.. ·-------- I fish meal a month. 
Red Brook in Scarborough:------.------------------------------- .. ·--·-··---------- 6 fish meals a year. 
Salmon Falls River below Berv.:ick: ......................................... 6- l 2 fish meals a year. 
Scbasticook River (East Branch, West Branch & :\lain Stem) 

(Corinna/Hartland to Win;low):-------------- .... -......................... 2 fish meals a month. 

For more details, including warnings on 
striped bass, bluefish and lobster tomalley 
call (207)-287-6455 or visit our web site 
at 
janus. state. me. us/ dh slbohetpli ndex. h tml 

~ 
~ 
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Th<.> four ,\Iaine Tr·ib<.>s ask th<.> EP.\ to retain fed<.>ral ~PDES jurisdiction on Indian lands 
and waters in Maine. 

We request that EPA uphold it's Federal trust responsibility to Tribes to protect their 
homelands from environmental degradation and to promote a healthy-r'ribal culture. 

Retention of NPDES permitting authority by EPA would affect less than one-tenth of one 
percent of the land of State of Maine and would provide a mechanism to protect the 
Tribe from acculturation. 

The Settlement Acts do not give the State the unilateral authority to affect the 1 

environment in a manner that will negatively impact our culture and traditions. 

EPA has collected Environmental Justice data that shows that because of cultural and , 
sustenance practices, Tribes are disproportionately impacted by environmental 
contamination. 

EPA should not now ignore the direct relationship between Tribal culture, the 
environment and the health ofTribal members, when making a decision on the State's 
NPDES application. 

' . 

x The State ofMaine has failed to incorporate Tribal environment or cultural impacts into 
State decision-making processes. 

State of Maine fails to consider Tribal cultural/environmental impacts 

The State has failed to take any actions to address the disproportionate environmental and 
health impacts that state decisions have had on its Tribal citizens. 

x The State of Maine has no law, policy or guidance incorporating Tribal concerns into the 
environmentalregulatory process. Neither Maine's Water Quality Standards, nor its Risk 
Assessment Methodology, address Tribal cultural values or require Tribal concerns be 
incorporated into the process. 

x Maine's Governor, legislature, state agencies and State Attorney General have steadfastly 
refused to address, or incorporate Tribal environmental or cultural factors into state 
environmental decision-making 

In 1996, the II ih Maine legislature created "The Task Force on Tribal-State Relations 
.·'\rnong its recommendations \\ere the following 1) The state should create an advisory 
.__·onimtttcc on Tril•ai-St<ltc tl'idtions ··tu provide a forum :,lr cli~cussing any aspect of 

' .. 
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Executive Order requiring Executi,·c Branch agencies to take into account tribal needs 
and concerns in the development of legislation, rules polices and programs, and 3) The 
.. i\1icmacs and Maliseet each should have a non-voting representative in the Legislature ... 
on par with the Passamaquoddy and Penobscot. The State has disregarded all three 
recommendations. 

Maine has proposed that State NPDES permits be issued by the DEP-and a Board of 
Environmental Protection (Board). Under Maine law, the Board will have the authority 
to issue any permit that involves important policy or legal issues or that has generated 
substantial public interest. (38 M.R.S.A Sec. 341-D(2)) Any party may request the 
Board assume jurisdiction over a permit application or modification, or the Board may 
vote to take over the permitting process for a discharger. While the Board is labeled 
under the htw as part of the DEP, its members are appointed by the Gove_rnor for four 
year terms. (38 M.R.S.A Sec. 341-C) No Indian has ever been appointed to the Board. 

Based on the State's record, and its position on Tribal issues, there is little chance that a 
Governor appointed Board will act to protect Tribal interests that are at odds with those 
of the Governor or the Maine business community. (E.g. Governor King appointed 
Matthew Manhattan, an attorney with the law firm of Pierce Atwood to sit on the Maine 
Indian Tribal-State Commission and while on the Commission, Mr. Manahan continued 
to represent clients whose interests were in direct conflict with those of the Maine Tribes. 
Although this was of great concern to the other Tribal and non-Tribal members of the 

Commission, Governor King took no action to address this situation.)( The Task Force 
also recommended that a conflict of interest policy be created for MISC. This 
recommendation was also disregarded by the State) 

x State does not adequately enforce State and federal environmental laws. The Maine 
Natural Resources Council, in comments recently submitted to EPA, described a "pattern 
of inadequate enforcement by [Maine] DEP of state and federal environmental laws." Due 
to the State's inaction, the rivers and water systems that Maine Tribes rely on for food, 
ceremonies and medicines are contaminated by PCBs, lead, mercury, dioxin and other 
toxic chemicals. 

x If the EPA delegates the NPDES program to the State, Tribes will lose the protections of. . . 
the federal laws outside the CW A (E.g. Endangered Species Act and the Historic 
Preservation Act.) 

x Even the US Fish and Wildlife Service, in its comments to EPA, doubts that once EPA 
delegates the NPDES program to Maine, it can maintain the same level of protection for 
salmon, and other Tribal resources, currently available to the Tribes under the Endangered 
Species Act 

x Attempts by the Tribes to negotiate with the State over the NPDES delegation and other 
em·ironmental i-;sucs h<l\·e !loundered because of'the State's intractable position that it has 
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Region I employed the sen ices of a mediator to bring the State and Tribal pariies together 
to discuss the NPDES delegation issue The State was thl' only part~' who declined to 
participate 

Tribal cultural survival is reciprocally linked to water quality and ecosystem health 

x Native laws and customs assign human beings a spiritual duty to maintain the balance and 
health of the natural world. Encroachment upon this basic right of recognition of our own 
spiritual laws and customs, including the right to manage and use our resources, means 
cultural genocide for Maine Indians. 

x Traditional Tribal activities are greatly limited because of pollution. 

x Due to the current high levels of contamination, we cannot engage freely in our traditional 
activities including hunting, fresh and salt-water fishing, gathering and cultivation. Poor 
water quality (pollution) deprives us of our own traditional means of subsistence, 
medicines and ceremonial plants. 

When contamination makes it impossible to hunt, fish or gather food stuffs and medicine 
in accordance with our traditions, we cannot pick up and go elsewhere. We must stay on 
and suffer the consequences. Therefore, when our natural resources are adversely 
impacted or damaged by influences beyond our control, a vital part ofthe Tribes cultural 
link is broken. Accordingly, preservation and protection of natural resources is 
preservation and protection ofTribal health and culture. 

IfEPA delegates the NPDES program over our homelands to Maine, we will no longer 
be guaranteed a role in the environmental decisions that may adversely impact the health, 
safety and welfare of our people. Without the full range of federal Trust supervision and 
Tribal opportunity to participate in environmental regulation, the S'tate will be free to 
continue to degrade our environment and consequently rob us of our Tribal culture and 
traditions. 

The State's support of industry practices and proposals and its exclusion ofthe Tribes 
from the State's decision-making process, have already threatened and/or endangered the 
Tribes environment, their health and their cultural traditions. For example: Without ever 
consulting the Penobscot Indian Tribe, the State approved a plan that closed the last free 
flowing section of the Penobscot River between the Penobscot Indian Reservation and 
the Atlantic ocean that also required the removal of migrating Atlantic salmon from 
reservation waters The project was eventually rejected by FERC EPA gave this project 
its lowest environmental rating possible. 



" Congress promised no acculturation of the Maine Tribes 

Nothing in the Settlement provides for acculturation, nor is it the 
intent of Congress to disturb the culture or integrity of the Indian 
people of Maine To the contrary, the settlement offers protec-tions 
against this result being imposed by outside entities by providing for 
tribal governments which are separate and apart from the towns and 
cities of the State of Maine and which control all internal matters. 
(Sen. Melcher, Report to the Senate Select Committee on Indian 
Affairs, Authorizing Funds for the Settlement of Indian Claims in 
the State of Maine, S. 2829), Report Number 95, 95th Cong, 2nd 
Sess.l7, (September 17, 1980). 
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